CONSTRUCTION MANAGER AT RISK AGREEMENT
BETWEEN POLK COUNTY AND CONSTRUCTION MANAGER FOR THE
SOUTHWEST REGIONAL WASTEWATER TREATMENT FACILITY
IMPROVEMENTS

THIS CONSTRUCTION MANAGER AT RISK AGREEMENT (“Agreement”) is entered into as of the
Effective Date (hereinafter defined) by and between Polk County, a political subdivision of the State of
Florida, 330 W. Church Street, Bartow, Florida 33830 (hereinafter designated as the “County”) and Vogel
Bros. Building Co., a Wisconsin corporation, located at 5460 Fen Oak Drive, Madison, Wisconsin 53718,
whose Federal Identification Number is: 39-0679620 (hereinafter designated as the “Construction
Manager™.)

WITNESSETH:

WHEREAS, the County requires certain Construction Manager at Risk services to be performed in Polk
County; and,

WHEREAS, the County has solicited for these professional services via RFP 25-688, an advertised request
for proposals, and has received numerous responsive proposals thereto; and

WHEREAS, after review and consideration of all responsive proposals, the County intends to retain the
Construction Manager identified above to provide such professional services under this Agreement; and

WHEREAS, the Construction Manager remains agreeable to providing the County the professional
services and represents that it is capable and prepared to do so.

NOW, THEREFORE, in consideration of the promises contained herein, the County and the Construction
Manager (collectively, the “Parties”) hereby agree, as follows:

ARTICLE 1

THE CONSTRUCTION TEAM, EXTENT OF AGREEMENT AND DEFINITIONS

The Construction Manager accepts the relationship of trust and confidence established between him and
the County by this Agreement. The Construction Manager covenants with the County to furnish his best
skill and judgment in furthering the interest of the County. The Construction Manager agrees to furnish
efficient business administration and supervision; to furnish at all times an adequate supply of workers and
materials; and to perform the Services in the best way and the most expeditious and economical manner,
consistent with the interests of the County, and the terms and conditions of the Contract Documents.
Further, the Construction Manager acknowledges that (i) he has represented to the County that it has
specific expertise in the planning, reviewing, management and construction of projects of similar size, cost
and complexity and (ii) that such representation is a material inducement to the County to enter into this
Agreement.

1.1 The Construction Team:

The Construction Manager, the County and the Architect/Engineer, collectively called the "Construction
Team", shall work jointly during the Pre-Construction Phase and the Construction Phase. The



Architect/Engineer and the Construction Manager shall communicate through the County’s Representative,
except as may otherwise be provided in this Agreement. The Construction Manager shall copy the County’s
Representative on all correspondence sent to or received from the Architect/Engineer or any of its
consultants of which the County’s Representative was not copied. The specific representatives of the
Construction Team shall be identified further in the Pre-Construction Addendum and the GMP Addendum.

1.2 Extent of Agreement:

This Agreement, between the County and the Construction Manager, supersedes any prior negotiations,
representations or agreements. This Agreement shall not be superseded by any provisions/revisions of the
Construction Documents and may be amended only by Change Order or through a duly executed
amendment as authorized herein.

1.3 Definitions:

1.3.1  Project —the design and construction of the Southwest Regional Wastewater Treatment Facility
Improvements, as further described in RFP #25-688, including all attachments and addenda,
and this Agreement. Pre-Construction Services of the Project shall include coordination of all
architectural, landscaping and engineering design and other pre-construction services,
including, without limitation, the preparation of a proposed GMP, necessary to provide a
complete and usable facility in accordance with this Agreement. Construction Phase of the
Project shall include the construction of the facility, along with project management and
coordination and quality assurance services necessary to complete the Project to the County’s
satisfaction.

1.3.2  Services — shall include: (1) all professional services described in the County’s Request for
Proposals RFP #25-688, including all attachments and addenda; (2) all services described in
the Construction Manager’s response thereto (collectively, “RFP 25-688” is attached hereto as
a composite Exhibit “A” and made a part of this Agreement); (3) all services described in
Article 2 herein (but as may be specifically excluded by the County in the Pre-Construction
Addendum); and (4) all Pre-Construction Phase Services and Construction Phase Services (the
Construction Phase Services may also be referred to herein as the “Work™) as further set forth
and described herein or in either the Pre-Construction Addendum, the GMP Addendum, or
both.

1.3.3  Pre-Construction Services Addendum is attached hereto and incorporated herein as Exhibit

“B”

1.3.4 GMP Addendum is attached hereto and incorporated herein as Exhibit “C” and shall be
completed and executed by the County and the Construction Manager following the completion
of Pre-Construction Phase Services and determination of a mutually-acceptable Guaranteed
Maximum Price (“GMP”) and related terms.

1.3.5 Architect/Engineer — Black & Veatch Corporation

1.3.6  Contract Documents - The Contract Documents consist of this Agreement, the Exhibits hereto,
and any duly executed amendments and/or addendums, including, without limitation, the Pre-
Construction Addendum and the GMP Addendum, in addition to all plans and specifications
for the construction of the Project (“Construction Documents™) that have been completed by
the Architect/Engineer and approved in writing by the County’s Representative.




1.3.7

1.3.8

1.3.9

1.3.10

1.3.11

1.3.12

1.3.13

1.3.14

1.3.15

1.3.16

1.3.17

Punch List — A final list of items of Work to be completed and deficiencies to be corrected,
which items shall not affect the attainment of Substantial Completion. Such items shall be
complete or otherwise disposed of prior to Final Completion.

Schedule of Values - The schedule to be used as a basis for progress payments to be made to
the Construction Manager by the County during performance of the Work, based on the then
current percentage of progress of construction of the Work, subject to the review of the
Architect/Engineer and the County’s Representative.

Subcontractor — A subcontractor is any person or entity performing, furnishing, supplying or
providing any portion of the Work pursuant to a contract with the Construction Manager.
Construction Manager shall be solely responsible for and have control over the subcontractors.

Substantial Completion Date — The date, certified by the Architect/Engineer, that the Project,
or designated portion thereof, is sufficiently complete, in accordance with the Construction
Documents and as further delineated in Article 2, Section 2.5.1 so that the County can
reasonably occupy or utilize the Project, or a designated portion thereof, for its intended use.

General Conditions — Those items that are not specific to any trade and are required for the
construction of the Project.

County's Construction Budget: The County's Construction Budget shall be set forth in the
completed GMP Addendum and shall include an estimated total of all three segments of the
budget, including all Construction Manager Fees, Costs of the Work and the County's
Allowance, as defined in Article 6. This acknowledgment of the County's Construction Budget
is not to be construed as the Construction Manager's Guaranteed Maximum Price (“GMP”).

Intentionally omitted.

Term —The “Term” of this Agreement shall commence on the Effective Date and shall continue
thereafter through the date of completion by Construction Manager of all its contractual
obligations (with the exception of the Warranty period as set forth in Section 2.6.3 and any
other provisions contained herein which are specifically stated to survive expiration or earlier
termination of this Agreement), and the County has paid the final balance due Construction
Manager, including any retainage, as noted in the Certificate for Final Completion.

Allowance — Funds and time appropriated by the County for additional work which is not
included in the contract document yet may be necessary for the completion of the Work. Any
unused allowance funds shall be returned to the County by Change Order at the completion of
the Project.

Contingency — Those areas of work that are not at 100% design completion, at the time of
GMP, for which additional monies will be allowed. A contingency dollar amount will be
shown as a separate amount at the appropriate line item within the GMP and labeled as a
contingency for that item of work. Any unused contingency funds shall be reassigned to the
County’s Buyout Allowance, as defined in Section 6.1.5.

Effective Date — Shall be the date this Agreement is executed by the Chairman, Board of
County Commissioners.



1.3.18 The County’s Representative(s) may be any or all of the following: County Manager, Deputy
County Manager, and/or the Utilities Division Director

ARTICLE 2

CONSTRUCTION MANAGER'S SERVICES

The County does hereby retain the Construction Manager to furnish, provide and perform the Services (as
defined in Section 1.3.2), as those Services may be further specifically designated and authorized by the
County in writing, including, without limitation, those services as set forth in the Scope of Services of the
Pre-Construction Services Addendum and in the GMP Addendum.

The Services shall include, without limitation, those described or specified in this Article 2. Such services
described or specified shall not be deemed to constitute a comprehensive specification having the effect of
excluding services not specifically mentioned. Additionally, some of the services described in this Article
2 may be specifically excluded by the County, as set forth in the completed Pre-Construction Services
Addendum.

2.1 Project Management Information System (PMIS):

2.1.1  General:

2.1.1.1 Commencing immediately upon issuance by the County of a Notice To Proceed,
the Construction Manager shall implement and shall utilize throughout the life of
the particular Project all subsystems of the Project Management Information
System hereinafter referred to as PMIS.

2.1.1.2 The reports, documents, and data to be provided shall represent an accurate
assessment of the current status of the Project and of the Work remaining to be
accomplished and it shall provide a sound basis for identifying variances and
problems and for making management decisions. It shall be prepared and
furnished to the County’s Representative and the Architect/Engineer monthly.

2.1.1.3 If requested by the County’s Representative, the Construction Manager shall
conduct a comprehensive workshop for participants designated by the County’s
Representative and additional seminars as required, to provide instruction. This
workshop and the seminars shall facilitate each participant's and the County's
Representatives' use and understanding of PMIS; shall support, in-part, the
function of organizing in concert with the Architect/Engineer for the design and
construction of the Project; and shall establish, with the full concurrence of the
County’s Representative and the Architect/Engineer, procedures for
accomplishing the management control aspect of the Project.

2.1.1.4 The PMIS shall be described in terms of the following major subsystems:

2.1.1.4.1 Narrative Reporting, on a monthly basis, and
2.1.1.4.2 Schedule Control, on a monthly basis, and
2.1.1.4.3 Cost Control, and estimating, and

2.1.1.4.4 Project Accounting, and

2.1.1.4.5 Accounting and Payment, on a monthly basis, and
2.1.1.4.6 Action Reports.



2.1.2  Narrative Reporting Subsystem:

2.13

2.1.2.1

2122

2123

The Construction Manager shall prepare written reports as described hereunder.
No other PMIS narrative reports shall be required. All reports shall be in 8.5" X
11" format, unless directed otherwise by the County’s Representative.

The Narrative Reporting Subsystem shall include the following reports:

2.1.2.2.1 A Monthly Executive Summary which provides an overview of current
issues and pending decisions, future developments and expected
achievements, and any problems or delays, including all violations and
deficiencies found by the applicable permitting authorities.

2.1.2.2.2 A Monthly Cost Narrative describing the current cost status of the
Project.

2.1.2.2.3 A Monthly Scheduling Narrative summarizing the current status of the
Master Project Schedule. This report shall include an analysis of the
various Project schedules, a description of the critical path, tracking of
approved original baseline schedule versus the actual progress of the Work
and other analyses as necessary.

2.1.2.2.4 A Monthly Accounting Narrative describing the current cost and
payment status of the Project.  This report shall relate current
encumbrances and expenditures to the budget allocations.

2.1.2.2.5 A Monthly Progress Report, during the Construction Phase,
summarizing the work of the various subcontractors and consultants. This
report shall include information from the weekly job site meetings, as
applicable, such as General Conditions, long lead supplies, current
deliveries, safety and labor relations programs, permits, construction
problems and recommendations, and plans for the succeeding month.

2.1.2.2.6 A Daily Construction Diary during the Construction Phase describing
events and conditions on the site.

The reports outlined in subsection 2.1.2.2 shall be submitted monthly during the
Construction Phase and shall be current through the end of the preceding month.
Copies shall be transmitted to the County’s Representative and the
Architect/Engineer and others as designated by the County's Representative with
the monthly pay requisition. Additional copies of the Monthly Executive
Summary, as outlined in subsection 2.1.2.2.1, shall be distributed monthly, as
directed by the County's Representative. The Daily Construction Diary, as outlined
in subsection 2.1.2.2.6, shall be maintained at the Project Site Office Facility and
be made available to the County’s Representative and Architect/Engineer. An
electronic PDF copy of the complete Daily Construction Diary shall be submitted
to the County’s Representative at the conclusion of the Project.

Scheduled Control Subsystem:




2.1.3.1 Master Project Schedule: Within 30 days following issuance of the Notice To
Proceed, the Construction Manager shall submit, to the County’s Representative for
approval, a Master Project Schedule covering the Pre-Construction Phase and Construction
Phase. The Master Project Schedule shall serve as the framework for the subsequent
development of all detailed schedules. The Master Project Schedule shall be produced and
updated monthly throughout the Project. No revisions, activity additions, activity
deletions, or logic changes to the Master Project Schedule or any other schedule previously
approved by the County, shall be made without the County’s approval. Minor or immaterial
deviations that do not affect key milestone dates may be amended if approved by the
County’s Representative.

2.1.3.2  Construction Schedule: With the submission of the GMP Proposal, the
Construction Manager shall submit to the County's Representative, for approval, a Critical
Path Construction Schedule (hereinafter “Construction Schedule™) in sufficient detail to
graphically depict the activities contemplated to occur as a necessary incident to
performance of the Work required to complete the Work, showing the sequence in which
the Construction Manager proposes for each such activity to occur and duration (dates of
commencement and completion, respectively) of each such activity. The Construction
Schedule shall be based on a "Network Analysis System" and shall be the latest version of
Microsoft Schedule, Primavera P3, or equivalent, as determined by the County’s
Representative. The County’s Representative shall determine whether the Construction
Schedule developed and submitted by the Construction Manager meets the requirements
stated above and such determination shall be binding on the Construction Manager. Failure
of the Construction Manager to develop and submit a Construction Schedule as aforesaid
shall be sufficient grounds for the County to find the Construction Manager in substantial
default and certify that sufficient cause exists to terminate the Agreement or to withhold
any payment.

2.1.3.3  Updated Construction Schedule: Following development and submittal of the
Construction Schedule as aforesaid, the Construction Manager shall, at the end of each
calendar month occurring thereafter during the period of time required to finally complete
the Work, or at such earlier intervals as circumstances may require, update the Construction
Schedule. The updated Construction Schedule will show the actual progress of the Work
performed compared to the original baseline schedule, approved as set forth in Section
2.1.3.2, and all updates thereto as reflected in the updated Construction Schedule last
submitted prior to submittal of each such monthly update. Each such update to the
Construction Schedule shall be submitted to the County’s Representative. Failure of the
Construction Manager to update and submit the Construction Schedule as aforesaid shall
be sufficient grounds for the County to find the Construction Manager in substantial
default, and certify that sufficient cause exists to terminate the Agreement or to withhold
payment to the Construction Manager, until a schedule or schedule update acceptable to
the County’s Representative is submitted.

2.1.3.4  When required by the County’s Representative, the Construction Manager shall
prepare and incorporate into the schedule database, at the required intervals, the following
schedules:

2.1.3.4.1 Subcontractor Construction Schedules (Sub-networks) - Upon the award
of each sub-contract, the Construction Manager shall jointly, with the
subcontractor, develop a schedule which is more detailed than the Construction
Schedule, taking into account the work schedule of the other subcontractors. The



Construction Manager shall ensure each Subcontractor’s Construction Schedule is
incorporated into the Construction Manager’s Construction Schedule, ensuring the
necessary information is included to allow for construction planning and
monitoring the performance of each subcontractor.

2.1.3.4.2 Final Completion Schedule -The Construction Manager shall jointly
develop with the Architect/Engineer and the County’s Representative, a detailed
plan, inclusive of Punch Lists, final inspections, maintenance training and
turn-over procedures, to be used for ensuring accomplishment of a smooth and
phased transition from construction to Final Completion. The Final Completion
Schedule shall be produced and updated monthly and may be part of the
Construction Schedule.

2.1.3.4.3 Utility Relocation Schedule — The Construction Manager shall jointly
develop with the Architect/Engineer and the County’s Representative a detailed
plan, for any and all utility relocations required for successful completion of the
Work. The Utility Relocation Schedule shall be produced and updated monthly,
and may be part of the Construction Schedule.

2.1.3.4.4 Recovery Schedule - If any portion of the Master Project Schedule or any
current updates fail to reflect the actual plan or method of operation of the Work,
or a contractual milestone date is more than 15 days behind, the County’s
Representative may require that a Recovery Schedule for completion of the
remaining work be submitted. The Recovery Schedule must be submitted within
7 calendar days of the request by the County’s Representative. The Recovery
Schedule shall describe in detail the Construction Manager’s plan to complete the
remaining work by the required Agreement milestone date.  The narrative
submitted with the Recovery Schedule should describe in detail all changes that
have been made to meet the Agreement milestone dates.

2.1.3.4.5 Change Orders - When a Change Order is proposed, the County’s
Representative may require the Construction Manager to identify all logic changes
as a result of the Change Order. The Construction Manager shall include, as part
of each Change Order proposal, a sketch showing all schedule logic revisions,
duration changes, and the relationships to other activities in the Master Project
Schedule. This sketch shall be known as the fragnet for the change. Upon
acceptance of the fragnet, the Construction Manager will revise the Master Project
Schedule. The logic changes required by the Change Order will be considered
incidental to the Construction Manager’s work. No separate payment will be made
for the work required to identify all logic changes that result from the Change
Order.

Budget Control Subsystem - The operation of this subsystem shall provide sufficient timely

data and detail to permit the Construction Team to control and adjust the Project
requirements, needs, materials, equipment and site elements, so that the Work will be
completed at a cost which, together with all other Costs of the Work, will not exceed the
County’s Project Budget. Requirements of this subsystem may include the following
submissions:

2.1.4.1 Estimate at the completion of schematic design; and
2.1.4.2 Estimate at the completion of 100% design development plans; and
2.1.4.3 Estimate at the submission of the GMP Proposal.



2.2

2.1.5 Project Accounting Subsystem - The operation of this subsystem shall enable the
Construction Team to plan effectively and to enable the County’s Representative to
monitor and control the funds available for the Project, cash flow, costs, Change Orders,
payments, and other major financial factors by comparison of budget, estimate, total
commitment, amounts invoiced, amounts payable, and to plan effectively. This subsystem
will be produced and updated monthly and includes the following reports, which together
will serve as a basic accounting tool and an audit trail. This report may be further defined
by the County’s Representative.

2.1.5.1 A Payment Status Report - showing the value in place (both current and
cumulative), the amount invoiced (both current and cumulative), the amount retained, the
amount payable (both current and cumulative), and the balance remaining. A summary of
this report shall accompany each pay request.

2.1.5.2 Project Accounting Structure. It shall include the budget, estimate and base
commitment figures for each contract. It shall give the Change Order history including
Change Order numbers, description, proposed and approved dates, and the proposed and
approved dollar amounts. It shall also show all pending Change Orders.

2.1.5.3 A Cash Flow Diagram - showing the projected accumulation of cash payments
against the Project. Cash flow projections shall be generated for anticipated monthly
payments as well as cumulative payments and may be requested at earlier or more frequent
intervals by the County’s Representative.

2.1.5.4 A Job Ledger - shall be maintained as necessary to supplement the operation of the
Project accounting subsystem. The job ledger will be used to provide construction cost
accountability for General Conditions work, on-site reimbursable expenses, and costs
requiring accounting needs.

Project Manual: Upon the execution of this Agreement, the Construction Manager shall develop a
draft comprehensive Project Manual describing the services set forth in this Agreement. This shall
provide a plan for the control, direction, coordination and evaluation of Work performed throughout
the Project; the Project organization including identification of key personnel, responsibilities of
Construction Manager, the County’s Representative and Architect/Engineer; work flow diagrams;
and strategy for bidding the Work. The Project Manual shall be completed and submitted to the
Architect/Engineer and the County’s Representative for their review of the format and content, and
to the County’s Representative for approval as a condition precedent to the first progress payment
by County to Construction Manager for services provided in the Pre-Construction Phase. The
Project Manual shall be updated as necessary, with the approval of County’s Representative
throughout the Pre-Construction and Construction Phases. A copy of the Project Manual, and any
updates, shall be submitted separately to the County’s Representative and Architect/Engineer. In
developing the Project Manual, the Construction Manager shall coordinate with the County’s
Representative and the Architect/Engineer. The Project Manual is merely an amplification and
clarification of this Agreement. Any conflicts between the Project Manual and this Agreement shall
be governed by the latter. The Project Manual shall describe in detail the procedures for executing
the Work and the organizations participating. The Project Manual shall include as a minimum the
following sections:



2.3

2.2:1
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Project Definition - The known characteristics of the Project or sub-projects shall be
described in general terms which will provide the participants a basic understanding of the
Project or sub-projects.

Project Goals - The schedule, budget, physical, technical and other objectives for the

Project.
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2.2.4
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2.2.6

2.2.7

2:2.8
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Project Strategy - A narrative description of the Project delivery methods shall be utilized
to accomplish the Project goals.

Project Work Plan - A matrix display of the program of Work to be performed by the
Construction Manager, the Architect/Engineer and the County’s Representative during
each phase of the Project.

Project Organization - A summary organization chart showing the interrelationships
between the County, the Construction Manager, the Architect/Engineer, and other
supporting firms, organizations and permitting review agencies. Detailed charts, one each
for the Construction Manager, the Architect/Engineer, and the County’s Representative,
showing organizational elements participating in the Project shall be included.

Responsibility Performance Chart - A detailed matrix showing the specific responsibilities
of the County, the Architect/Engineer, and Construction Manager. The Responsibility
Performance Chart shall indicate major responsibility, and minor responsibility, for each
specific task required to deliver the Project. The Construction Manager shall develop a
similar chart for the personnel within his own organization who are assigned to the Project,
and also for the personnel of the County and the Architect/Engineer from data supplied by
each.

Flow Diagrams - These charts shall display the flow of information and the decision
process for the review and approval of shop drawings, submittals, and Change Orders.

Written Procedures - The Construction Manager will provide written procedures for
communications and coordination required between Construction Team members
throughout the Project. Procedures shall cover such items as correspondence, minutes,
reports, inspections, team meetings, technical reviews, design reviews, and other necessary
communications.

Emergency Contact List: A complete list of the names, company affiliation and emergency
contact phone numbers (both day and night) for all key Project personnel from County,
Construction Manager and Architect/Engineer, as well as from all subcontractors, sub-
consultants and suppliers of any of them. This list shall be continuously updated by the
Construction Manager throughout the Project duration, with Construction Manager
distributing a copy of all updates to County’s Representative and Architect/Engineer.

Pre-Construction Phase Services: The services to be provided under this Section 2.3 constitute the

Pre-Construction Phase Services. The parties acknowledge the Construction Phase may commence
before the Pre-Construction Phase is completed, and to a certain extent both phases may proceed
concurrently.

2.3.1

Preliminary Evaluation - The Construction Manager shall provide a preliminary evaluation
of the Project and the County's Project Budget requirements, each in terms of the other.
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Consultation - The Construction Manager will jointly schedule and attend regular meetings
with the County’s Representative and Architect/Engineer.  The Construction Manager
shall make recommendations with respect to the selection of systems and materials, and
cost — reducing alternatives, including assistance to the Architect/Engineer and County’s
Representative, in evaluating alternative comparisons versus long term cost effects. The
evaluation shall address the benefits of the speed of construction and early completion of
the Project. The Construction Manager shall furnish pertinent information as to the
availability of materials and labor that will be required, in addition to items such as the
identification, if necessary, of right-of-way to be acquired, outstanding permits and related
issues and the status of utility relocations.

2.3.3 Right of Way Acquisition — When requested, Construction Manager shall assist the County’s
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Representative, in conjunction with the County Attorney’s Office, with right of way
acquisition, including but not limited to, obtaining appraisals, and assisting with the
negotiation of purchase agreements. Construction Manager shall coordinate and develop
in the Construction Documents all applicable conditions negotiated through the right-of-
way acquisition process, including but not limited to such items as driveway transitions
and modifications, fence relocations and other related items.

Phased Construction - Without assuming any design responsibilities, the Construction
Manager shall review the design with the Architect/Engineer and may make
recommendations to the County’s Representative with respect to dividing the Work in such
manner as will permit the Construction Manager to take bids and award separate
construction sub-contracts on the current schedule, while the design is being completed.
He shall take into consideration such factors as natural and practical lines of severability,
sequencing effectiveness, access and availability constraints, total time for completion,
construction market conditions, availability of labor and materials, maintenance of traffic
and utility relocation issues, status of right of way acquisition and community relations and
any other factors pertinent to saving time and cost by overlapping design and construction
that are authorized by the County’s Representative.

Review Reports - Within 30 days after receiving the Construction Documents for each
phase of the Project, the Construction Manager shall perform a specific review thereof,
focused upon factors of a nature encompassed in Article 2, Section 2.3. Promptly after
completion of the review, he shall submit to the Construction Team, with copies to the
Architect/Engineer, a written report covering suggestions or recommendations previously
submitted, additional suggestions or recommendations as he may deem appropriate, and
all actions taken by the Architect/Engineer with respect to same, any comments he may
deem to be appropriate with respect to separating the work into separate contracts,
alternative materials, and all comments called for under Article 2, Section 2.3.
Construction Manager shall not assume in any way the responsibilities of the
Architect/Engineer, in particular, the responsibility of assuring that the Construction
Documents are in accordance with applicable laws, statutes, ordinances, Building Codes,
Rules, and Regulations. However, if the Construction Manager recognizes that portions of
the Construction Documents are at variance therewith, the Construction Manager shall
include notice of same in the written report. THE CONSTRUCTION MANAGER SHALL
WARRANT, TO THE BEST OF CONSTRUCTION MANAGER'S KNOWLEDGE,
WITHOUT ASSUMING ANY ENGINEERING RESPONSIBILITY, THAT THE
CONSTRUCTION DOCUMENTS ARE CONSISTENT, PRACTICAL, FEASIBLE
AND CONSTRUCTIBLE. CONSTRUCTION MANAGER SHALL WARRANT THAT

10



2:3.6

2.3.7

THE WORK DESCRIBED IN THE CONSTRUCTION DOCUMENTS FOR THE
VARIOUS BIDDING PACKAGES IS CONSTRUCTIBLE WITHIN THE SCHEDULED
CONSTRUCTION TIME.

Long Lead Procurements - The Construction Manager shall review the design for the
purpose of identifying long lead procurement items (machinery, equipment, materials and
supplies). When each item is identified, the Construction Manager shall notify the
subcontractors, the County’s Representative and the Architect/Engineer of the required
procurement and schedule. Such information shall be included in the bid documents and
made a part of all affected sub-contracts. The Construction Manager shall keep himself
informed of the progress of the respective subcontractors or suppliers, manufacturing or
fabricating such items and advise County’s Representative and Architect/Engineer of any
problems or prospective delay in delivery. The Construction Manager may recommend to
the County’s Representative a schedule for procurement of the long-lead time items, which
will constitute part of the Work as required to meet the Master Project Schedule. If such
long-lead time items are procured by the County, they shall be procured on terms and
conditions acceptable to the Construction Manager. Upon the County's acceptance of the
Construction Manager's GMP proposal, all contracts for such items may be assigned by the
County to the Construction Manager, who shall accept responsibility for such items as if
procured by the Construction Manager. The Construction Manager shall assist in
expediting the delivery of long-lead time items.

Project Site Office Facilities - The Construction Manager shall arrange for all job-site
facilities necessary to enable the Construction Team to perform their respective duties in
the management, inspection, and supervision of construction. Tangible personal property,
otherwise referred to as Project Site Office Facilities, include but are not limited to such
things as trailers, toilets, computers and any other equipment necessary to carry on the
Project. The method of acquiring such Project Site Office Facilities, which are planned to
become the property of the County at the conclusion of the Project, shall be evaluated based
on cost over the life of the Project. Owning versus leasing shall be considered by the
Construction Manager obtaining at least three (3) proposals for leasing and at least three
(3) proposals for purchasing, and then analyzing which is the most cost effective over the
useful life of the item. The Construction Manager shall present his evaluation with
recommendation to the County’s Representative for approval. When the Construction
Manager wishes to supply Project Site Office Facilities from his own equipment pool, he
shall first evaluate buy versus lease as discussed previously herein. If leasing is found to
be the least expensive approach, then he may lease such Project Site Office Facilities from
his own equipment pool at a price not greater than the lowest of the three (3) lease proposals
obtained. For all such facilities purchased, which are to become the property of the County
at the conclusion of the Project, the Construction Manager shall maintain care and custody
responsibilities of such facilities until the Project conclusion. At the conclusion of the
Project, the Construction Manager shall provide the County’s Representative with a
complete inventory of equipment that has been purchased for the County. The inventory
shall describe the equipment and identify the purchase price, serial number, model number,
current location, and condition. Where said equipment has a title, said title shall be
properly transferred to the County or to his designee. The Construction Manager is
responsible for proper care and maintenance of all equipment while in his control. At the
time of transfer to the County, the County may refuse acceptance of the equipment if the
County determines in its sole discretion that the equipment has not been properly cared for
by the Construction Manager. In such event, the Construction Manager shall reimburse
County for the cost of such item.

11
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Weather Protection - The Construction Manager shall ascertain what temporary enclosures,
if any, of work areas should be provided for and may be provided as a practical matter, in
order to assure orderly progress of the Work in periods when extreme weather conditions
are likely to be experienced. He shall submit to the Construction Team his
recommendations as to needed requirements of this nature and as to the contract, or
contracts, in which they should be included. The Construction Manager is totally
responsible for all weather protection necessary to insure that all new construction is
adequately protected from the normal inclement elements.

Market Analysis and Stimulation of Bidder Interest - The Construction Manager shall
monitor conditions in the construction market to identify factors that will or may affect
costs and time for completing the Project. The Construction Manager shall submit to the
County’s Representative a written "Construction Market Analysis and Prospective Bidders
Report" setting out recommendations and providing information as to prospective bidders.
As various bid packages are prepared for bidding, the Construction Manager shall submit
to the County’s Representative and the Architect/Engineer a list of potential bidders. The
Construction Manager shall be responsible to stimulate bidder interest in the Polk County
market place and identify and encourage bidding competition. The Construction Manager
shall carry out an active program of stimulating interest of qualified contractors in bidding
on the Work and of familiarizing those bidders with the requirements of this Project.

2.4 Construction Phase - After the Construction Documents have been sufficiently completed by

Architect/Engineer and approved by County’s Representative for all the Work (or such portions
thereof as may be designated by County in writing) and County and Construction Manager have
agreed in writing upon the GMP to be paid to Construction Manager and the Contract Time for the
Work (or designated portions thereof) as hereafter provided, Construction Manager shall fully
perform and complete in a good and workmanlike manner the construction of the Work (or
designated portions thereof) in accordance with all the terms and conditions of the Contract
Documents.
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Construction Manager's Staff - The Construction Manager shall maintain sufficient off-site
support staff, and competent, full time, staff at the Project Site, authorized to act on behalf
of the Construction Manager to coordinate, inspect and provide general direction of the
Work and progress of the subcontractors, and he shall provide no less than those personnel
during the respective phases of construction that are set forth in Schedule 1 of the GMP
Addendum. He shall not change any of those persons named in said Schedule unless
mutually agreed to by the County’s Representative and Construction Manager. In such
case, the County’s Representative shall have the right of approval of the qualifications of
replacement personnel. Such approval will not be unreasonably withheld.

Lines of Authority - The Construction Manager shall establish and maintain lines of
authority for his personnel, and shall provide this definition to the County’s Representative
and all other affected parties, such as the code inspectors of the permitting agencies, the
subcontractors and the Architect/Engineer, to provide general direction of the Work and
progress of the various phases and subcontractors. The County’s Representative and
Architect/Engineer may attend meetings between the Construction Manager and his
subcontractors; however, such attendance shall not diminish either the authority or
responsibility of the Construction Manager to administer the subcontracts.

Schedule and Project Manual Provisions - The Construction Manager shall provide
subcontractors and the County, its representatives and the Architect/Engineer with copies
of the Project Manual developed and updated as required by Article 2, expanded for the
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2.4.4

24.5

Construction Phase employing their respective milestones, beginning and finishing dates,
their respective responsibilities for performance and the relationships of their work with
respect to subcontractors and suppliers. He shall also continue to provide current
scheduling information, direction and coordination regarding milestones, and beginning
and finishing dates. He is also responsible for performance and the relationships of his
work to the work of his subcontractors and suppliers, to enable them to perform their
respective tasks, so that the development of construction progresses in a smooth and
efficient manner in conformance with the Master Project Schedule.

Solicitation of Bids Without assuming responsibilities of the Architect/Engineer, the
Construction Manager shall prepare invitations for bids, or requests for proposals when
applicable, for all procurement of long lead items, materials and services, for Subcontractor
contracts and, if directed by the County, for site utilities. Such invitations for bids shall be
prepared in accordance with the following guidelines:

2.4.4.1 Those portions of the Work that the Construction Manager does not customarily
perform with the Construction Manager's own personnel shall be performed under
subcontracts or by other appropriate agreements with the Construction Manager.
The Construction Manager shall obtain bids from subcontractors, vendors,
consultants and from suppliers of materials or equipment fabricated to a special
design for the Work. The Construction Manager shall strive to receive at least three
competitive bids per trade package. Should the nature of the trade package prohibit
three competitive bids, the Construction Manager shall notify the County’s
Representative in writing as to the reason and offer suggestions, if any, to create
trade interest.

2.4.4.2 The Construction Manager shall be responsible for coordinating with the
Architect/Engineer and preparing all information that is the responsibility of the
Construction Manager for bidding of the separate bid packages.

2.4.4.3 The Construction Manager and the County's Representative shall mutually agree
when and if to conduct a pre-bid conference with prospective bidders and the
Architect/Engineer. In the event questions are raised which require an
interpretation of the bidding documents or otherwise indicate a need for
clarification or correction of the invitation, the Construction Manager shall
transmit these to the County’s Representative and the Architect/Engineer and,
upon receiving clarification or correction in writing, shall prepare an addendum to
the bidding document, and issue same to all of the prospective bidders.

Subcontracts Subject to Article 6 and, in accordance with Article 2, Section 2.4.4, the
Construction Manager shall award subcontracts to the qualified low bidder after the
Construction Manager and the County have reviewed each proposal and are satisfied that
the subcontractor/supplier is qualified to perform the work. Construction Manager shall
make available to each proposed subcontractor, prior to the execution of the subcontract,
complete copies of the Contract Documents to which the subcontractor will be bound by
this Section 2.4.5 and identify to the subcontractor any terms and conditions of the
proposed subcontract which may be at variance with the Contract Documents. Each
subcontractor shall similarly make copies of such documents available to its sub-
subcontractors.

2.4.5.1 All subcontracts shall: (1) require each subcontractor to be bound to Construction
Manager to the same extent Construction Manager is bound to County by the terms
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of the Contract Documents, as those terms may apply to the portion of the Work
to be performed by the subcontractor, (2) provide for the assignment of the
subcontracts from Construction Manager to County at the election of County, upon
termination of Construction Manager, (3) provide that County will be an additional
indemnified party of the subcontract, (4) provide that County will be an additional
insured on all insurance policies required to be provided by the subcontractor,
except workman’s compensation, (5) assign all warranties directly to County, and
(6) identify County as an intended third-party beneficiary of the subcontract.

Unless otherwise expressly agreed to by County in writing, all subcontracts shall
provide: LIMITATION OF REMEDIES — NO DAMAGES FOR DELAY The
subcontractor's exclusive remedy for delays in the performance of the contract
caused by events beyond its control, including delays claimed to be caused by the
County or Architect/Engineer or attributable to the County or Architect/Engineer
and including claims based on breach of contract or negligence, shall be an
extension of its contract time and shall in no way involve any monetary claim.
Each subcontract shall require that any claims by the subcontractor for delay must
be submitted to the Construction Manager within the time and in the manner in
which the Construction Manager must submit such claims to the County, and that
failure to comply with the conditions for giving notice and submitting claims shall
result in the waiver of such claims.

Subcontractual Relations - The Construction Manager shall require each
Subcontractor to assume all the obligations and responsibilities which the
Construction Manager owes the County, under the agreement, by the parties to the
extent of the work to be performed by the subcontractor. Said agreements shall be
made in writing and shall preserve and protect the rights of the County and
Architect/Engineer under the Contract Documents, with respect to the Work to be
performed by the subcontractor, so that the subcontracting thereof will not
prejudice such rights. Where appropriate, the Construction Manager shall require
each subcontractor to enter into similar agreements with its sub-subcontractor.

Insurance requirements for subcontractors shall be no more stringent than those
requirements imposed on the Construction Manager by the County. The
Construction Manager shall be responsible to the County for the acts and omissions
of his employees, agents, subcontractors, their agents and employees, and all other
persons performing any of the work or supplying materials under a contract to the
Construction Manager.

If bids are not received for a portion of the Work at or below the applicable line
item amount in the GMP Addendum, the Construction Manager reserves the right
to perform that portion of the Work, or negotiate for its performance for the
specified line item lump sum amount or less.

A Public Construction Bond in the total amount of the GMP, along with all insurance
certificates will be provided by the Construction Manager after approval of the GMP by
the Board of County Commissioners, in the form attached hereto and incorporated herein
as Exhibit “M”. No work shall be performed until these documents are provided and the
certificates are current.
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2.4.8

2.4.6.1 The Bond shall remain in effect at least until one year after the date when final
payment becomes due, except as provided otherwise by Laws or Regulations or by
the Contract Documents.

2.4.6.2 All Bonds shall be in the form prescribed by the Contract Documents except as
provided otherwise by Laws or Regulations, and shall be executed by such sureties
as are named in the current list of “Companies Holding Certificates of Authority
as Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring
Companies™ as published in Circular 570, as amended by the audit Staff, Bureau
of Government Financial Operations, U.S. Treasury Department and A.M. Best
rated A VIII or better.

2.4.6.3 If the surety on any Bond furnished by the Construction Manager is declared
bankrupt, becomes insolvent, its right to do business is terminated in any state or
it ceases to meet the requirements of Section 2.4.6.2, the Construction Manager
shall within ten (10) days thereafter substitute another Bond and surety, both of
which must be acceptable to the County.

2.4.6.4 All Bonds and insurance required by the Contract Documents to be purchased and
maintained by the Construction Manager shall be obtained from surety or
insurance companies that are duly licensed or authorized in the State of Florida to
issue bonds or insurance policies for the limits and coverage so required. All bonds
signed by an agent must be accompanied by a certified copy of authority to act.

Quality Control - The Construction Manager shall develop and maintain a written program,
acceptable to the County’s Representative and Architect/Engineer, to assure quality control
of the construction. He shall supervise the work of all subcontractors, providing
instructions to each when their work does not conform to the requirements of the
Construction Documents, and he shall continue to exert his influence and control over each
subcontractor to ensure that corrections are made in a timely manner, so as to not affect the
efficient progress of the Work. Should disagreement occur between the Construction
Manager and Architect/Engineer over acceptability of Work and conformance with the
requirements of the Construction Documents, the County’s Representative shall be the
final judge of performance and acceptability, subject to the dispute provisions of this
Agreement.

Submittals and Substitutions- Construction Manager shall carefully examine the Contract
Documents for approval of materials to be submitted such as shop drawings, data, test
results, schedules and samples. Construction Manager shall submit all such materials in
such form and manner as required by the Contract Documents in sufficient time to prevent
any delay in the delivery of such materials and the installation thereof. The Construction
Manager shall also carefully review and certify for accuracy and completeness all shop
drawings and other submittals and then forward the same to the Architect/Engineer for
review and action. Within 14 days, the Architect/Engineer will transmit them back to the
Construction Manager, who will then issue the submittals to the affected subcontractor for
fabrication or revision. The Construction Manager shall maintain a suspense control
system to promote the expeditious handling of shop drawings and all other submittals. The
Construction Manager shall request the Architect/Engineer to make interpretations of the
drawings or specifications requested of it by the subcontractors. The Construction
Manager shall advise the Architect/Engineer in writing which submittals or requests for
clarification have the greatest urgency; the purpose being to enable the Architect/Engineer
to prioritize requests coming from the Construction Manager. The Construction Manager
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shall advise the County’s Representative and Architect/Engineer in writing when timely
response is not occurring on any of the above.

2.4.8.1 If Construction Manager wishes to furnish or use a substitute item of material or
equipment, Construction Manager shall make application to Architect/Engineer
for acceptance thereof, certifying that the proposed substitute shall perform
adequately the functions and achieve the results called for by the general design,
be similar and at least of equal substance to that specified and be suited to the same
use as that specified. The application shall state that the evaluation and acceptance
of the proposed substitute will not prejudice Construction Manager’s achievement
of Substantial Completion on time, whether or not acceptance of the substitute for
use in the Work will require a change in any of the Contract Documents (or in the
provisions of any other direct contract with County for the Project) to adapt the
design to the proposed substitute, and whether or not incorporation or use by the
substitute in connection with the Work is subject to payment of any license fee or
royalty. All variations of the proposed substitute from that specified will be
identified in the application and available maintenance, repair and replacement
services shall be indicated. The application also shall contain an itemized estimate
of all costs or savings that will result directly or indirectly from acceptance of such
substitute, including costs for redesign and claims of other contractors affected by
the resulting change, all of which shall be considered by Architect/Engineer in
evaluating the proposed substitute. Architect/Engineer may require Construction
Manager to furnish, at Construction Manager’s expense, additional data about the
proposed substitute.

2.4.8.2 If a specific means, method, technique, sequence or procedure of construction is
indicated in or required by the Contract Documents, Construction Manager may
furnish or utilize a substitute means, method, technique, sequence or procedure of
construction acceptable to Architect/Engineer, if Construction Manager submits
sufficient information to allow Architect/Engineer to determine that the substitute
proposed is equivalent to that indicated or required by the Contract Documents.
The procedures for submission to and review by Architect/Engineer shall be the
same as those provided herein for substitute materials and equipment.

2.4.8.3 Architect/Engineer shall be allowed a reasonable time within which to evaluate
each proposed substitute. Architect/Engineer and County’s Representative shall
be the sole judges of the acceptability of any substitute. No substitute shall be
ordered, installed or utilized without County’s and Architect/Engineer’s prior
written acceptance which shall be evidenced by either a Change Order or an
approved submittal. County may require Construction Manager to furnish, at
Construction Manager’s expense, a special performance guarantee or other surety
with respect to any substitute. The cost of such guarantee may be reimbursable
from the County’s Owner Allowance or Buyout Allowance funds, provided that
this cost is presented with the proposed substitute. If County rejects the proposed
substitute, at County’s direction, County may require Construction Manager to
reimburse County for the charges of Engineer and Engineer’s consultants for
evaluating the proposed substitute.

2.4.9 Subcontractor Interfacing - The Construction Manager shall be the single point of interface
with all subcontractors for the County and the County’s Representative, including the
Architect/Engineer.

16



2.4.10 Permits - The Construction Manager shall secure and pay for all permits and/or licenses

2.4.11

which are customarily secured by a General Contractor. If Construction Manager performs
any Work without obtaining, or contrary to, such permits or licenses, Construction
Manager shall bear all costs arising therefrom. Cost for all re-inspections of Work found
defective and subsequently repaired, shall be borne by the Construction Manager, unless
such cost is not a result of negligence on the part of the Construction Manager.

Project Administration - The Construction Manager shall provide Project Administrative
functions during construction to assure proper documentation, including, but not limited
to, such things as the following:

2.4.11.1 Job Meetings — Hold weekly progress and coordination meetings, or more or less
frequently, if required, to provide for the timely completion of the Work. In
addition, a regular monthly Project status meeting will be held between the
Architect/Engineer, County’s Representative and Construction Manager. The
meetings shall serve as a tool for planning of work and enforcing schedules and
for establishing procedures and responsibilities.

2.4.11.2 Shop Drawing Submittals/Approvals — Check shop drawings and implement
procedures to be approved by County’s Representative for submittal and
transmittal to the Architect/Engineer and County’s Representative of such
drawings for action, and closely monitor their submittal and approval process.

2.4.11.3 Material and Equipment Expediting — Closely monitor material and equipment
deliveries, follow-up procedures on supplier commitments of all subcontractors,
and maintain a material and equipment expediting log.

2.4.11.4 Payments to subcontractors - Develop and implement a procedure for review,
processing, and payment of applications by subcontractors for progress and final
payments.

2.4.11.5 Document Interpretation (RFI) - Refer all questions for interpretation of the
Construction Documents to the Architect/Engineer with a copy to the County’s
Representative.

2.4.11.6 Reports and Project Site Documents - Record the progress of the Project. Submit
written progress reports to the County’s Representative and the Architect/Engineer
including information on the subcontractors’ work, and the percentage of
completion. Keep a daily log available to the County, the Engineer and the
permitting authority’s inspectors.

2.4.11.7 Subcontractors’ Progress - Prepare periodic punch lists for the subcontractors’
work, including unsatisfactory or incomplete items and schedules for their
completion.

2.4.11.8 Start-Up - With the County's personnel, direct the checkout of utilities, operations,
systems and equipment for readiness and assist in their initial start-up and testing
by the trade contractors.
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2.4.11.9 Safety — Provide a safety program for the Project to meet OSHA requirements.
Monitor for subcontractor compliance without relieving them of responsibilities to
perform Work in accordance with the best acceptable practice.

2.4.11.10 Record Drawings - The Construction Manager shall monitor the progress of his
own forces and his Subcontractors on marked up field prints, which at project
completion, shall be sent to the Architect/Engineer, who will prepare the final
record drawings. The Construction Manager shall continuously review “As-Built”
Drawings and marked up progress prints to provide as much accuracy as possible.

2.4.11.11 Systems Maintenance and Instruction - The Construction Manager shall catalog
operational and maintenance requirements of equipment to be operated by
maintenance personnel and convey those to the County in such a manner as to
promote their usability. The Construction Manager shall provide County’s
operations and maintenance personnel with operations and maintenance training
with respect to the equipment and systems being provided as part of the Work.
This training shall be videotaped by Construction Manager for subsequent
presentation to County’s operations and maintenance personnel.

2.4.11.12 Administrative Records - Construction Manager shall maintain in a safe place at
the Project Site Office Facility, one record copy and one permit set of the Contract
Documents, including, but not limited to, all Construction Documents, addenda,
amendments, Change Orders, Construction Change Directive and Field Orders, as
well as all written interpretations and clarifications issued by Architect/Engineer,
in good order and annotated to show all changes made during construction. The
record Contract Documents shall be updated by Construction Manager throughout
the prosecution of the Work to accurately reflect all field changes that have been
made to adapt the Work to field conditions, changes resulting from Change Orders,
Construction Change Directive and Field Orders, and all concealed and buried
installations of piping, conduit and utility services. Construction Manager shall
certify the accuracy of the updated record Contract Documents. As a condition
precedent to County’s obligation to make a monthly progress payment,
Construction Manager shall provide evidence, satisfactory to County’s
Representative and Architect/Engineer, that Construction Manager is fulfilling its
obligation to update the record Contract Documents. All buried and concealed
items, within the Project site, shall be accurately located on the record Contract
Documents as to depth and in relationship to not less than 2 permanent features.
The record Contract Documents shall be clean and all changes, corrections and
dimensions shall be given in a neat and legible manner in red. The record Contract
Documents, together with all approved samples and a counterpart of all approved
shop drawings, shall be available to County’s Representative and
Architect/Engineer for reference. In addition, the Construction Manager shall be
required to maintain at the Project Site Office Facility on a current basis, electronic
and/or copies of files and records such as, but not limited to the following:

Contracts [subcontracts]

Purchase Orders

Shop Drawing Submittal/Approval Logs

Equipment Purchase/Delivery Logs

Contract Drawings and Specifications with Addenda
Warranties and Guarantees
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Cost Accounting Records

Labor Costs

Material Costs

Equipment Costs

Cost Proposal Requests

Payment Request Records
Meeting Minutes

Cost Estimates

Bulletin Quotations

Lab Test Reports

Insurance Certificates and Bonds
Contract Changes

Construction Change Directives
Permits

Purchase Orders

Material Purchase Delivery Logs
Technical Standards

Design Handbooks

"As-Built" Marked Prints
Operating & Maintenance Instruction
Daily Progress Reports

Monthly Progress Reports
Correspondence Files
Transmittal Records

Inspection Reports

Bid/Award Information

Bid Analysis and Negotiations
Punch Lists

PMIS Schedule and Updates
Suspense (Tickler) Files of Outstanding Requirements
Project Manual

Job Photographs

2.5 Final Completion:

2.5.1 Substantial Completion: When the entire Work (or any portion thereof designated in writing
by County) is ready for its intended use, Construction Manager shall notify County’s
Representative and Architect/Engineer in writing that the entire Work (or such designated
portion) is substantially complete and request that Architect/Engineer prepare a Certificate
of Substantial Completion (or a Certificate of Partial Substantial Completion), a copy of
which is attached as Exhibit “D”. Said written notice from Construction Manager shall
include a proposed punch list of all items of Work to be completed or corrected by
Construction Manager. Within a reasonable time thereafter, County’s Representative,
Construction Manager and Architect/Engineer shall make an inspection of the Work (or
designated portion thereof) to determine the status of completion. If County’s
Representative and Architect/Engineer do not consider the Work (or designated portion)
substantially complete, Architect/Engineer shall notify Construction Manager in writing
giving the reasons therefore. If County and Architect/Engineer consider the Work (or
designated portion) substantially complete, Architect/Engineer shall deliver to
Construction Manager the Certificate of Substantial Completion (or Certificate of Partial
Substantial Completion) which shall fix the date Substantial Completion for the entire
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Work (or designated portion thereof) is actually achieved by Construction Manager and
include a final punch list of items to be completed or corrected by Construction Manager
before final payment. Failure to include an item on the final Punch List does not waive
County’s right to demand completion of the item pursuant to the Contract Documents prior
to or after final payment.

Final Acceptance: When Construction Manager believes it has fully performed all of the
Services, including all punch list items, Construction Manager shall deliver to County’s
Representative all items listed on Exhibit “G”, which includes, but is not limited to, a
written Release and Affidavit from Construction Manager certifying that all Work has been
completed in accordance with the requirements of the Contract Documents. That written
affidavit shall be in conformance with Exhibit “E” and shall be delivered to County’s
Representative by Construction Manager at the same time it submits its final Application
for Payment. After receipt of such affidavit, the final Application for Payment and all other
documents required for Project close-out, Architect/Engineer and County’s Representative
shall promptly inspect the Work to determine if all of the Work has been completed and is
ready for Final Acceptance by County. If County’s Representative and Architect/Engineer
determine Construction Manager has completed the entire Work and performed all of the
Services, County’s Representative shall promptly approve the Final Completion
Certificate of the Project, stating that, to the best of its knowledge, information and belief,
and on the basis of its observations and inspections: (i) all of the Services have been
completed in accordance with the requirements of the Contract Documents; (ii) the final
balance due Construction Manager, as noted in the final Certificate for Completion, is due
and payable; and (iii) all conditions precedent to Construction Manager’s entitlement to
final payment has been satisfied. Neither the final payment nor any retainage shall become
due and payable until Construction Manager submits: (1) the final Release and Affidavit
in the form attached to the Agreement as Exhibit “E” (2) consent of surety to final
payment, and (3) other data establishing payment or satisfaction of all obligations, such as
receipts, releases and waivers of liens, arising out of the Contract Documents, to the extent
and in such form as may be designated by County. County reserves the right to inspect the
Work and make an independent determination as to the Work’s acceptability, even though
Architect/Engineer may have issued its recommendations. Until the Construction Manager
completes all of its contractual obligations, with the exception of the Warranty period,
neither the final payment nor any retainage shall become due and payable.

The County may occupy or take control of portions of the project providing the above items
discussed in this paragraph have been completed and the "Substantial Completion",
"Start-Up", "Record Drawing", and "Warranty" requirements specified in Article 2,
Sections 2.4.11.8,2.4.11.10, 2.5.1 and 2.6 have been completed to the County's satisfaction
for the portions to be occupied, excluding the requirements for a warranty inspection eleven
(11) months after Substantial Completion.

2.6 Warranty and Corrective Period

2.6.1

2.6.2

The Construction Manager shall warrant that all materials and equipment included in the
Work will be new, except where indicated otherwise in Contract Documents, and that the
Work will be of good quality, free from improper workmanship and defective materials
and in conformance with the Construction Documents.

The Construction Manager shall collect and deliver to the County’s Representative any

specific written warranties given by others as required by the Contract Documents. Also,
the Construction Manager shall conduct, jointly with the County’s Representative and the
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2.6.3

2.6.4

Architect/Engineer, a warranty inspection eleven (11) months after the date of Substantial
Completion of the Project. Construction Manager shall obtain and assign to County all
express warranties given to Construction Manager by any subcontractors or by any
materialmen supplying materials, equipment or fixtures to be incorporated into the Project.
Construction Manager further warrants to County that all materials and equipment
furnished under the Contract Documents shall be applied, installed, connected, erected,
used, cleaned and conditioned in accordance with the instructions of the applicable
manufacturers, fabricators, suppliers or processors except as otherwise provided for in the
Contract Documents. Further, any special warranty to be provided will be in such form as
is acceptable to County and shall not include any exclusions, exceptions or modifications
except to the extent approved by County in its sole discretion.

In addition to the express warranties provided for in Sections 2.6.1 and 2.6.2, and all other
rights and remedies available to County at law or in equity, including any implied
warranties County may be entitled to as a matter of law, Construction Manager shall
promptly correct, upon receipt of written notice from County’s Representative, any portion
of the Work which is found to be defective or otherwise not in conformance with the
requirements of the Contract Documents. In the event that any defective or non-conforming
work is deemed by County in its sole discretion to present an immediate threat to safety or
security, County shall be entitled to correct and fix such defective or non-conforming
portions of the Work, and Construction Manager shall reimburse County for all costs and
expenses incurred by County in performing such Work. This obligation to correct
defective or nonconforming Work shall run for a period of one year (or such longer period
of time as may otherwise be specified in the Contract Documents) commencing from the
date Substantial Completion is achieved.

With respect to the correction of any defective or nonconforming Work, Construction
Manager shall be liable for all damage to any part of the Work itself and to any adjacent
property which is caused by such corrective work. Construction Contingency Funds may
be utilized to correct such damage provided that damage was not caused by negligence on
the part of the Construction Manager. Construction Manager’s warranty excludes remedy
for damage or defect caused by County’s abuse, modifications not performed by
Construction Manager, improper or insufficient maintenance by County (unless such
maintenance was performed in accordance with the directions from Construction
Manager), improper operation by County (unless such operations were performed in
accordance with the directions from Construction Manager), or normal wear and tear under
normal usage.
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ARTICLE 3

COUNTY'S RESPONSIBILITIES

County's Information:

The County shall provide full information regarding the requirements for the Project.

County's Representative:

The County shall designate in writing any additional representatives authorized to act on the
County's behalf with respect to the Project, together with the scope of his/her respective authority.
In no event, shall any delegation of authority be contrary to State or County laws or codes. Such
designations as of the date hereof are set forth in Section 1.3.18. Functions that this Agreement
provides, which will be performed by the County, can be delegated by written notice to the
Construction Manager from the County. The designation(s) of County’s Representative, as set
forth in Section 1.3.18, may be amended from time to time by the County, pursuant to written notice
to the Construction Manager of such amendment. The Construction Manager shall be entitled to
rely on directions (and it shall be required to follow directions) from the County's Representative
within the authority conferred by the Board of County Commissioners in this Agreement or any
Amendment or Change Order to this Agreement. Polk County Board of County Commissioners
hereby authorizes the County's Representative to: (1) act as the Board’s agent and execute
documents associated with the Project. Examples of these documents are Notices of
Commencement, Certificates of Substantial and Final Completion and permits from applicable
agencies; (2) administer, coordinate, interpret and otherwise manage the contractual provisions and
requirements of this Agreement; (3) negotiate a duly authorized Change Order on behalf of the
County; and (4) issue a duly authorized memorandum, letter or other instrument covering the
services and work to be provided pursuant to this Agreement. Directions and decisions made by
County's Representatives shall be binding on the County. The County’s Representative does not
have the authority to authorize work beyond the scope of the Contract Documents.

The County additionally authorizes the County Manager, or his designee, in conjunction with the
County’s Representative, to authorize individual changes in the Work up to $700,000.00. Said
changes shall be funded from the County’s Allowance and shall not cause an increase to the
County’s Project Budget.

Design Engineer and Engineer's Agreement:

The County shall retain an Architect/Engineer for design and to prepare Construction Documents
for the Project. The Architect/Engineer's services, duties and responsibilities are described in the
Agreement between the County and the Architect/Engineer, a copy of which will be furnished to
the Construction Manager.

Site Survey and Reports:

The County shall provide for the site of the Project all surveys describing the physical
characteristics, soil reports, and subsurface investigations, legal limitations, utility locations, and a
legal description.

Approvals and Easements:
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3.7

3.8
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3.10

3.11

4.1

The County shall pay for necessary approvals, properties, easements, assessments and charges
required for the construction, use or acceptance of permanent structures or for permanent changes
in existing facilities.

Legal Services:

The County shall furnish such legal services as may be necessary for providing the items set forth
in Article 3, Section 3.5, and such auditing services as it may require.

Construction Documents:

The Construction Manager will be furnished a reproducible set of all copies of the Construction
Documents reasonably necessary and ready for printing.

Cost of Surveys & Reports:

The services, information, surveys and reports required by the above paragraphs shall be furnished
with reasonable promptness in accordance with the approved schedule at the County’s expense.
Construction Manager shall rely upon the accuracy and completeness thereof as noted in the various
reports and surveys. Additional reports or surveys deemed to be necessary by the Construction
Manager shall be obtained by the Construction Manager.

Project Fault Defects:

If the County becomes aware of any fault or defect in the Project or non-conformance with the
Construction Documents, the County shall give prompt written notice thereof to the Construction
Manager and Architect/Engineer.

Funding:

The County shall furnish, in accordance with the established Master Program Schedule, reasonable
evidence satisfactory to the Construction Manager that sufficient funds will be available and
committed for the cost of each part of the Project. The Construction Manager shall not commence
performance of any Services, unless authorized in writing by the County.

Permitting & Code Inspections:

The County and Construction Manager shall coordinate with the appropriate permitting authorities.
ARTICLE 4

CONTRACT TIME

The total period of time beginning with the Construction Phase Commencement Date and ending
on the date of Final Completion of the Work is referred to hereafter as the “Contract Time”. With
respect to the Construction Phase Services, the “Construction Phase Commencement Date” shall
be established in the GMP Addendum. No portion of the Work, with respect to the Construction
Phase Services, shall be performed prior to the Construction Phase Commencement Date, unless
expressly approved in advance by the County in writing. The GMP Addendum shall also include
the date that portion of the Work associated with the Construction Phase Services must be
substantially completed by Construction Manager. The “Substantial Completion” date shall be
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4.2

5.1

5.2

established in terms of calendar days after the Construction Phase Commencement Date. Unless
noted otherwise, the Final Completion Date is 30 (thirty) days after Substantial Completion. In the
event Construction Manager and County fail to reach an agreement on the Contract Time, County
may elect to terminate this Agreement. In the event of any such termination, Construction Manager
shall be entitled to receive that portion of the Contract Amount attributable to the Pre Construction
Phase Services earned to the date of termination plus that portion of any earned compensation
associated with any Construction Phase Services provided, to the extent such services were
expressly approved in advance and in writing by County; but Construction Manager shall not be
entitled to any further or additional compensation from County, including, but not limited to,
damages or lost profits on portions of the Work not performed.

Liquidated Damages. County and Construction Manager recognize that, since time is of the essence
for this Agreement, County will suffer financial loss if the Work associated with the Construction
Phase is not substantially completed within the time specified in the GMP Addendum, as said time
may be adjusted as provided for herein. In such event, the total amount of the County’s damages,
will be difficult, if not impossible, to definitively ascertain and quantify, because this is a public
construction project that will, when completed, benefit the public in Polk County, Florida. It is
hereby agreed that it is appropriate and fair that the County receive liquidated damages from
Construction Manager, if Construction Manager fails to achieve Substantial Completion of the
Work within the required Contract Time. Should Construction Manager fail to substantially
complete the Work within the required time period, the County shall be entitled to assess, as
liquidated damages, but not as a penalty, the amount specified in the GMP Addendum, for each
calendar day thereafter until Substantial Completion is achieved. Construction Manager hereby
expressly waives and relinquishes any right which it may have to seek to characterize the above
noted liquidated damages as a penalty, which the parties agree represent a fair and reasonable
estimate of County’s actual damages at the time of contracting if Construction Manager fails to
substantially complete the Work in a timely manner.

ARTICLE 5

CONTRACT TIME EXTENSIONS

Should Construction Manager be obstructed or delayed in the prosecution of or completion of the
Work as a result of unforeseeable causes beyond the control of Construction Manager, and not due
to its fault or neglect, including but not restricted to acts of God or the public enemy, acts of
government, fires, floods, epidemics, quarantine regulation, strikes, lockouts, utility work being
performed within the Project limits, or by unusually severe weather conditions by comparison with
the ten year Polk County, Florida average not reasonably anticipatable, Construction Manager shall
notify County’s Representative and Architect/Engineer, in writing within seven (7) calendar days
after the commencement of such delay, stating the cause or causes thereof, or be deemed to have
waived any right which Construction Manager may have had to request a Contract Time Extension.
Contract Time Extension requests shall be evaluated through the Change Order process.

If Construction Manager encounters on the Project site any materials reasonably believed by
Construction Manager to be petroleum, or petroleum related products, or other hazardous or toxic
substances which have not been rendered harmless, Construction Manager immediately shall: (i)
stop Work in the area affected, and (ii) report the condition to County’s Representative in writing.
If the Work is so stopped in excess of ten (10) days and hazardous material is found, the Work in
the affected area shall not thereafter be resumed except by Change Order. Any such Change Order
shall include, but not be limited to, an adjustment to the Contract Time as appropriate. If no
hazardous material is found after the Work is stopped, no Change Order is required to resume the

24



5.3

6.1

Work in the affected area. Further, if the hazardous material was generated or caused by the
Construction Manager or any of its employees, agents, subcontractors, or material suppliers, no
Change Order will be required for an adjustment in the Contract Time and Construction Manager
shall indemnify the County and hold County harmless for any costs incurred by the County with
respect to such material.

NO DAMAGES FOR DELAY. No interruption, interference, inefficiency, suspension or delay in
the commencement or progress of the Work from any cause whatever, including those for which
the County and Architect/Engineer may be responsible, in whole or in part, shall relieve
Construction Manager of his duty to perform, or give rise to any right to damages or additional
compensation from the County. Construction Manager’s sole remedy, if any, against the County
will be the right to seek an extension to the Contract Time and the payment of additional Costs of
the Work and associated increase in the Construction Manager’s Fee, as allowed pursuant to Article
6. This paragraph shall expressly apply to claims for early completion, as well as to claims based
on late completion. In no event shall the County be liable to Construction Manager, whether in
contract, warranty, tort (including negligence or strict liability) or otherwise for any acceleration,
soft costs, lost profits, special, indirect, incidental, or consequential damages of any kind or nature
whatsoever.

ARTICLE 6

CONTRACT AMOUNT

In consideration of the full and faithful performance by the Construction Manager of the covenants
in this Agreement, County agrees to pay, or cause to be paid, to Construction Manager the following
amounts (hereinafter collectively referred to as “Contract Amount”), in accordance with the terms
of this Agreement and with the Hourly Rate Schedule attached hereto and incorporated herein as
Exhibit “K”. The Hourly Rate Schedule identifies all job classifications which will perform
billable services pursuant to this Agreement and the fee for each job classification. Performance of
work by personnel in job classifications not listed on the fee schedule will result in nonpayment for
such services.

6.1.1 Pre-Construction Phase Services - For all Pre-Construction Phase Services enumerated in
this Agreement, including, but not limited to, providing value engineering, reviewing
documents for constructability, assisting and meeting with the County and the Design
professionals, preparing cost estimates and schedules and preparing the GMP Proposal,
Construction Manager shall receive the lump sum amount as specified in the Pre-
Construction Services Addendum and in accordance with the payment schedule set forth
in said Addendum.

6.1.2  Construction Phase Services — With respect to the Construction Phase Services to be
provided by Construction Manager, County shall: 1) reimburse Construction Manager for
the Cost of the Work; and 2) pay the Construction Manager a Construction Manager’s Fee
to be negotiated as part of the GMP Addendum process.

6.1.2.1 Construction Manager’s Fee: The Construction Manager’s Fee shall be
Construction Manager’s total compensation for the Construction Manager’s profit
on the Cost of the Work, as defined below. Construction Manager agrees to
provide County with a GMP Proposal for the total sum of the Construction
Manager’s Fee, plus the Cost of the Work, plus the Construction Manager’s
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6.1.2.2

6.1.2.3

6.1.2.4

6.1.2.5

Contingency, after the Construction Manager determines the Construction
Documents are sufficiently complete.

The GMP Proposal shall be based upon actual subcontractor cost proposals with
the various subcontractors. Further, the proposal shall be broken down into the
categories and level of detail required by County’s Representative. Construction
Manager agrees that all its books, records and files, with respect to its development
of the GMP Proposal, shall be open to County for review and copying. The final
GMP Proposal shall be mutually agreed upon by County and Construction
Manager and shall be set forth in the GMP Addendum (Exhibit “C”). The GMP
Addendum shall further identify the drawings, specifications (Schedule 1 of the
GMP Addendum) and other descriptive documents (Schedule 4 of the GMP
Addendum) upon which the GMP is based. The Construction Manager guarantees
that in no event shall the sum of the Construction Manager’s Fee, the total Cost of
the Work, and the Construction Manager’s Contingency exceed the GMP. The
Construction Manager acknowledges multiple GMP Addendums may be required
for the portions of the Project to support the Project phasing and schedule.

The amount to be paid for Construction Manager’s Fee shall be stated in the GMP
Addendum. The Construction Manager’s Fee shall be paid proportionally to the
ratio of the Cost of the Work completed. The balance of the Construction
Manager’s Fee shall be paid at Final Completion. If construction is authorized for
a portion of the Project, the Construction Manager’s Fee shall be paid
proportionally to the amount of the Work authorized by the County.

In the event Construction Manager and County fail to reach an agreement on the
GMP, the County may elect to terminate this Agreement. In the event of any such
termination, Construction Manager shall be entitled to receive that portion of the
Contract Amount attributable to the completed Pre Construction Phase Services;
but Construction Manager shall not be entitled to any further additional
compensation from County, including but not limited to damages or lost profits on
portions of the Work not performed. Construction Manager may be required to
continue to provide all other agreed upon Pre Construction services.

The Construction Manager will not be due any increases in the Construction
Manager’s Fee on increases in the GMP value that do not exceed a cumulative total
of a specified amount which shall be stated as a “nominal overage” in the GMP
Addendum. Should the GMP value be increased by more than such nominal
overage amount under the terms of Article 7 hereinafter due to no fault of the
Construction Manager, the Construction Manager's additional Construction
Manager’s Fee will be (5) five percent of that portion of the accumulative increases
in the GMP value that exceed the GMP value by more than such nominal overage
amount.

Cost of the Work. The Phrase “Cost of the Work™ shall mean all costs necessarily and

reasonably incurred by Construction Manager in the proper performance of the

Construction Phase Services portion of the Services. Such costs shall be at rates not higher

than the standard paid at the place of the Project except with the prior written consent of
County only after Construction Manager has provided sufficient support in writing that
exceptional circumstances exist, which justify the payment of rates higher than the
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standard. The Cost of the Work shall include only those items set forth below in this
subsection 6.1.3:

6.1.3.1 Construction Phase Costs: The following items constitute the elements that can be
included in the Construction Phase Cost calculations.

6.1.3.1.1 Wages of construction workers directly employed by Construction
Manager to perform the construction of the Work at the Project site or,
with County’s written agreement, at off-site workshops;

6.1.3.1.2 Wages of Construction Manager’s supervisory, technical and
administrative personnel who are stationed at the Project site as specified
in Schedule 1 to the proposed GMP;

6.1.3.1.3 Wages of Construction Manager’s supervisory and administrative
personnel engaged at factories, workshops or on the road in expediting the
production or transportation of materials or equipment required for the
Work, but only for that portion of their time required for the Work and
only with County’s written agreement;

6.1.3.1.4 Wages of Construction Manager’s supervisory, technical, and
administrative personnel when assigned to this Project and specifically
working on this Project in the Construction Manager’s administrative or
home office, as specified in Schedule 1 to the proposed GMP ;

6.1.3.1.5 Payments made by Construction Manager to subcontractors in
accordance with the requirements of the applicable written subcontracts;

6.1.3.1.6 Royalties and license fees paid for the use of a particular design,
process or product required by the Contract Documents;

6.1.3:1.7 Cost of all materials, supplies and equipment incorporated in the
Project, including costs of transportation and storage thereof;

6.1.3.1.8 Minor expenses at the site, such as internet, long distance
telephone calls, telephone service, expressage, postage, and similar petty
cash items in connection with the Project are to be included in your
Construction Management fee.

6.1.3.2 Subcontract and Material Costs. All Subcontractor Costs will be documented and
signed by Subcontractor invoices and all material costs will be documented by copies of
invoices. Subcontract and Material Costs may also be referred to as “Reimbursable Costs”.
All requests for payment of expenses eligible for reimbursement under the terms of this
Agreement, unless otherwise specifically stated herein, shall be reimbursed per the
County’s Reimbursable Schedule that is attached hereto as Exhibit “J” and made a part of
this Agreement. Reimbursable Costs shall include:

6.1.3.2.1 Rental charges on all necessary machinery and equipment, exclusive of
hand tools used at the site of the Project, whether rented from the
Construction Manager or other, including installation, repairs and
replacement, dismantling, removal, costs of lubrication, transportation and
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delivery costs thereof, which are used in the support of a sub-contractor or
the Construction Manager’s own forces in the performance of the work, at
rental charges consistent with those prevailing in the area;

6.1.3.2.2 Cost of the premiums for all insurance and cost of premiums for
all bonds, which the Construction Manager is required to procure by this
Agreement specifically for the construction project. General Liability will
be cost at a fixed rate of a specified percentage, to be stated in the GMP
Addendum of the final Contract Amount, adjusted to include any
previously deducted County Direct Purchase amounts, and Construction
Manager bonds will be cost at a fixed rate of a specified percentage, to be
stated in the GMP Addendum. The premium stated will be substantiated
with industry standard documentation. The cost of the work shall include
any subcontractor bonds the Construction Manager deems appropriate.
There shall be no Construction Phase Fee on this item;

6.1.3.2.3 Losses and expenses sustained by the Construction Manager in
connection with the work, not compensated by insurance, including
deductibles, provided they have resulted from causes other than the
negligent misconduct of Construction Manager;

6.1.3.2.4 Sales, use, gross receipts or similar taxes related to allowable direct costs
of the Project imposed by any governmental authority, and for which the
Construction Manager is liable;

6.1.3.2.5 The cost of corrective work, subject to the GMP, except for any
corrective work made necessary because of defective workmanship, or
other causes due to the negligence of the Construction Manager or his
subcontractors or suppliers. No costs shall be paid by the County to the
Construction Manager for any expenses made necessary to correct
defective workmanship, or to correct any work not in conformance with
the Plans and Specifications, or to correct any deficiency or damage
caused by negligent acts by the Construction Manager;

6.1.3.2.6 Costs for repairs and maintenance, which are consistent with industry
standards associated with work required during the warranty period, which
may be the responsibility of Construction Manager. This shall not apply
to work, which is the responsibility of Subcontractors, except in the case
of a Subcontractor's default;

6.1.3.2.7 Costs for trash and debris control and removal from the site;

6.1.3.2.8 Costs incurred due to an emergency affecting the safety of persons and
property;

6.1.3.2.9 Legal costs reasonably and properly resulting from prosecution of the
Project for the County, including handling claims for changes by
Subcontractors and Vendors, subject to the following limitations: 1) The
County approved, in writing, incurring such costs in advance, which
approval shall be in the County’s sole discretion; and 2) the legal costs
were not incurred as result of the Construction Manager's own negligence
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or default. This paragraph does not provide for payment of legal costs
incurred in preparing or asserting claim or requests, by Construction
Manager itself, for change orders, or in enforcing the obligations of this
Agreement;

6.1.3.2.10 Transportation outside of Polk County for those personnel employed
directly for the project, not including relocation expenses. Such
transportation must be extraordinary and be approved in advance by the
County’s Representative, and will be in accordance with the County’s
standard personnel policy;

6.1.3.2.11 Costs for watchman and security services for the project, if necessary;

6.1.3.2.12 Costs for efficient logistical control of the Project, including horizontal
and vertical transportation of materials and personnel. Also, costs for
adequate storage and parking space;

6.1.3.2.14 Costs for such temporary facilities and temporary protection during
construction, as approved by the County, including temporary water, heat,
power, sanitary facilities; and

6.1.3.2.15 Costs for any job site items not referenced herein, not normally provided
by the subcontractors, which will be provided by the Construction
Manager as required to complete the Work;

6.1.3.2.16 Costs, including transportation, installation, maintenance, dismantling
and removal or materials, supplies, temporary facilities (including Project
field offices, furniture and fixtures), temporary utilities, machinery,
equipment, and hand tools not customarily owned by the construction
workers, which are provided by Construction Manager at the Project site
and fully consumed in the performance of the Work; and costs less salvage
value on such items if not fully consumed, whether sold to others or
retained by Construction Manager;

6.1.3.2.17 Rental charges, at standard industry rates for the area, for temporary
facilities, machinery, vehicles, equipment, and hand tools not customarily
owned by the construction workers, which are provided by Construction
Manager at the Project site, whether rented from Construction Manager or
others, and costs of transportation, installation, minor repairs and
replacements, dismantling and removal thereof. Rates and quantities of
all equipment rented, whether from Construction Manager or others, shall
be subject to the prior written approval of County’s Representative;

6.1.3.2.18 Costs, fees and assessments for the building permit and for other
permits, licenses and inspections for which Construction Manager is
required by the Contract Documents to pay;

6.1.3.2.19 Cost of Public Information Programs or other neighborhood functions

hosted by Construction Manager at the direction of County’s
Representative;
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6.1.3.2.20 Costs of testing laboratories for tests required by the Contract
Documents, except those related to defective or nonconforming Work for
which reimbursement is excluded pursuant to the terms of this Agreement;

6.1.3.2.21Cost of documentation, inspection and testing as required for the
preparation of the Final Estimate and implementation of the FDOT
Contractor Quality Control process;

6.1.3.3 Costs Not To Be Reimbursed. The Cost of the Work shall not include the
following items: Except as provided in Article 6, Section 6.1.3.1:

6.1.3.3.1 Temporary living and travel expenses of employees who are not
relocated, but are assigned to the Project;

6.1.3.3.2 Except as provided in the Fringe Benefits rate included in Article 6,
Section 6.1.3.1.4, expenses of Construction Manager’s principal office
and offices other than the Project site office;

6.1.3.3.3 Overhead and general expenses, except as may be expressly included
in Article 6, Section 6.1.3.1 and 6.1.3.2;

6.1.3.3.4 Costs of all reproductions used for bidding or information purposes
required by the Project to directly benefit the project;

6.1.3.3.5 Construction Manager’s capital expenses, including interest on
Construction Manager’s capital employed for the Work;

6.1.3.3.6 Rental costs of machinery and equipment, except as specifically
provided in Article 6, Section 6.1.3.2.1;

6.1.3.3.7 Except as expressly provided in Article 6, Section 6.1.3.2.5, costs due
to the negligence of Construction Manager, subcontractors, anyone
directly or indirectly employed by any of them, or for whose acts any of
them may be liable, including, but not limited to, costs for the correction
of damaged, defective, or nonconforming Work, disposal and replacement
of materials and equipment incorrectly ordered or supplied;

6.1.3.3.8 Any costs not specifically and expressly described in Article 6, Section
6.1.3.1 and 6.1.3.2 above;

6.1.3.3.9 Construction Manager is responsible, without reimbursement from
County, for re-inspection fees and costs; to the extent such re-inspections
are due to the negligence of the Construction Manager;

6.1.3.4 Adjustments in Construction Phase Costs: For changes in the Project as provided
in Article 7, the Construction Phase Costs shall be adjusted as follows:

6.1.3.4.1 The Construction Manager shall be paid an additional amount, subject
to negotiation, if the Construction Manager is placed in charge of
reconstruction of an insured or uninsured loss, excluding any condition

30



that may have been caused from negligent acts by the Construction
Manager.

6.1.3.4.2 Should the construction duration for any phase extend longer than
stipulated above, there shall be no additional Construction Phase Costs or
Construction Manager’s Fee paid to the Construction Manager, unless
such delays are as defined in Article 7.

6.1.4 County’s Allowance: The GMP Addendum shall include the County’s Owner

Allowance, which permits the County to authorize the Construction Manager to
perform work which may not have been specifically addressed in the original contract
documents, but which the County deems necessary for the project. The County’s
Allowance is also intended to protect against price increases between the GMP
Addendum and the completion of the 100% Construction Documents, as well as for
the purpose of defraying the expenses due to unforeseen circumstances relating to
construction, and for price increases attributable to any code compliance reviews. The
Construction Manager will be required to furnish documentation evidencing
expenditures charged to the County’s Allowance prior to the release of funds by the
County. Documentation for use of the County’s Allowance shall be determined by the
Construction Team, included in the Project Manual and displayed monthly in the
PMIS. The Architect/Engineer shall verify the actual costs. The maximum dollar
amount of permitted Allowance Work shall be 5% of the GMP or $250,000, whichever
is less. The County Manager or his designee can approve the use of the County’s
Allowance up to $100,000 per occurrence. When allowance funds are utilized for
changes and/or additions to the work, the CM shall submit a written request to the
County’s Representative, in the same manner as a change order request. The County’s
Representative shall prepare an Allowance Authorization Release, in form attached
here to as Exhibit “I” to this Agreement.

The GMP Addendum may, at the County’s discretion, also contain allowance time, not
to exceed fifteen (15) percent of the total amount of time allotted for the work. This
time shall be used for any unforeseen changes to the work which may cause the time
to be extended and will be granted via an Allowance Authorization Release, approved
by the County Manager or his designee.

6.1.4.1 Following the full execution of the GMP Addendum, at a point mutually agreed
upon between the County’s Representative and Construction Manager, the net
amount of the buyout will be reviewed. If the net amount of the total buyout results
in excess funds being required, those funds may be taken from the County’s
Allowance. If the net amount of the buyout results in a savings, the savings will be
assigned to the County’s Buyout Allowance.

The County’s Buyout Allowance shall be created by savings generated by the
subcontractor buyout, unused contingency funds, and also by reductions in scope that
otherwise could reduce the GMP. The intent of this County’s Buyout Allowance is to allow
funds already approved within the GMP Addendum to remain and be used at the County’s
discretion for scope issues that may become required and/or desired during the course of
the project. Authorizations up to $100,000, for the use of the County’s Buyout Allowance,
will be granted by the County Manager, or his designee. Authorizations for more than
$100,000 will be required to be obtained from the Board. The County’s Representative
shall prepare an Allowance Authorization Release, in form attached here to as Exhibit “N”
to this Agreement.
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ARTICLE 7

CHANGE IN THE PROJECT

7.1 Change Orders:

7.1.1

County shall have the right, at any time during the progress of the Work, to increase or
decrease the Work. Promptly after being notified of a change, but in no event more than
14 days after its receipt of such notification (unless County’s Representative has agreed in
writing to a longer period of time), Construction Manager shall submit an itemized estimate
of any cost or time increases or savings it foresees as a result of the change. Except in an
emergency endangering life or property, or for minor changes ordered by the
Architect/Engineer, no addition or changes to the Work shall be made except upon written
order of County, and County shall not be liable to Construction Manager for any increased
compensation or adjustment to the Contract Time without such written order.

7.1.1.1  Prompt Processing of Change Orders: Pursuant to §218.755, Fla. Stat., for any
contract for construction services, if (1) County receives from Vendor a price quote for a
change order requested or issued by the County for construction services, and (2) the price
quote conforms to all statutory requirements and contractual requirements for the project,
then County shall approve or deny the price quote and send written notice of that decision
to Vendor within thirty-five (35) days after receipt of such quote. If the County issues a
denial notice, then the County shall specify the alleged deficiencies in the price quote and
the actions necessary to remedy those deficiencies. If the County fails to provide the
contractor with a notice in compliance with this section, then the change order and price
quote are deemed approved, and the County shall pay the contractor the amount stated in
the price quote upon the completion of the change order.

A Change Order, in form attached here to as Exhibit “H” to this Agreement, shall be
prepared by County’s Representative, reviewed by Architect/Engineer and Construction
Manager, and executed promptly by the parties after an agreement is reached between
Construction Manager and County, concerning the requested changes. Construction
Manager shall promptly perform changes authorized by duly executed Change Orders. The
Contract Amount and Contract Time shall be adjusted in the Change Order in the manner
as County and Construction Manager shall mutually agree.

Notwithstanding anything in the Contract Documents to the contrary, if conditions are
encountered at the Project site which are: (1) subsurface or otherwise concealed physical
conditions which differ materially from those indicated in the Contract Documents, or (2)
unknown physical conditions of any unusual nature, which differ materially from those
ordinarily found to exist and generally recognized as inherent in construction activities of
the character provided for in the Contract Documents, and which reasonably would not
have been discovered by Construction Manager as part of its scope of site investigative
services required pursuant to the terms of the Contract Documents, then Construction
Manager shall provide County’s Representative with prompt written notice thereof before
conditions are disturbed and in no event later than 48 hours after first observance of such
conditions. County’s Representative and Architect/Engineer shall promptly investigate
such conditions and, if they differ materially and cause an increase or decrease in
Construction Manager’s cost of, or time required for, performance of any part of the Work,
County will acknowledge and agree to an equitable adjustment to the Contract Amount or

32



Contract Time, or both, for such Work. If County’s Representative determines that the
conditions at the site are not materially different from those indicated in the Contract
Document or not of an unusual nature or should have been discovered by Construction
Manager as part of its investigative services, and that no change in the terms of the Contract
is justified, County shall so notify Construction Manager in writing, stating its reasons.
Claims by Construction Manager in opposition to such determination by County must be
made within 48 hours after Construction Manager’s receipt of the written determination of
County’s Representative. If County’s Representative and Construction Manager cannot
agree on an adjustment to the Contract Amount or Contract Time, the parties shall comply
with the dispute resolution procedure set forth in the Contract Documents.

The increase or decrease in the GMP as set forth in the GMP Addendum resulting from a
change in the Project shall be determined in one or more of the following ways: 1) by
mutual acceptance of a lump sum properly itemized and supported by sufficient
substantiating data to permit evaluation by the Architect/Engineer and County’s
Representative, or 2) by unit prices stated in the Agreement or subsequently agreed upon.

7.1.5 If none of the methods set forth in Article 7, Section 7.1.4 is agreed upon, the Construction

Manager, provided he receives a written order signed by the County, shall promptly
proceed with the Work involved. The increase or decrease in the GMP shall then be
determined on the basis of the reasonable expenditures and savings of those performing the
Work attributed to the change. However, in the event a Change Order is issued under these
conditions, the Construction Manager shall establish an estimated cost of the work and the
Construction Manager shall not perform any work whose cost exceeds that estimate,
without prior written approval by the County’s Representative. In such case, and also
under Article 7, Section 7.1.4 above, the Construction Manager shall keep and present, in
such form as the County’s Representative may prescribe, an itemized accounting together
with appropriate supporting data of the increase in the Cost of the Work as outlined in
Article 6., Section 6.1.3.2 .

7.1.6 If unit prices are stated in the Agreement or subsequently agreed upon, and if the quantities

originally contemplated are so changed in a proposed Change Order, and that application
of the agreed unit prices to the quantities of Work proposed will cause substantial inequity
to the County or the Construction Manager, the applicable unit prices and GMP shall be
equitably adjusted.

In the event the Construction Manager encounters on the site material reasonably believed
to be asbestos or polychlorinated biphenyl (PCB) which has not been rendered harmless,
petroleum waste, biohazardous substances, radioactive waste or any other substance falling
within the category of hazardous or toxic waste under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA) or any other state or federal
environmental statute or regulation, hereinafter collectively referred to as "hazardous
waste," the Construction Manager shall immediately stop Work in the area affected and
report the condition to the County in writing. County shall thereafter, as soon as reasonably
possible, conduct a thorough investigation to determine if the suspected material in the
affected area is in fact hazardous waste and shall certify to Construction Manager that such
material is not hazardous waste, or if such material is in fact hazardous waste that such
hazardous waste has been abated and that it is safe to return to the affected area and resume
work. The Construction Manager may require the County to furnish copies of reports of
tests conducted by a qualified testing laboratory acceptable to Construction Manager
verifying the absence of such hazardous waste before Construction Manager will be
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7.1.10

7.1.11

required to resume work. The Contract time and amount shall thereafter be equitably
adjusted to account for the time lost due to the encountering of the hazardous waste and
the reasonable cost associated therewith. The Construction Manager shall, through an
analysis of network schedule, prove such time delays and associated costs.

The Construction Manager shall not be required to perform any work relating to hazardous
waste without consent pursuant to the changes clause herein.

Intentionally omitted.

Claims for Additional Cost or Time: All claims for additional cost or time, in excess of
what is addressed in Article 6.1.4, shall be made by request for a Change Order submitted
as provided in this Article. The Substantial Completion date shall be extended by Change
Order for such reasonable time as the Construction Manager may determine. If the
Construction Manager is delayed at any time in the progress of the Work by any act or
neglect of the County or the Architect/Engineer or of any employee of either or by any
separate Construction Manager employed by the County or by any changes ordered in the
work by labor disputes, fire, or unusual delay in transportation, unavoidable casualties or
any causes beyond the Construction Manager's control or by delay authorized by the
County pending resolution of disputes, and such delay extends the completion date, then
the dates for completion may be equitably adjusted. Only delays, which are determined to
extend the critical path of the schedule for constructing the project, will result in a time
extension.

Minor Changes in the Project: The County will have authority to order minor changes in
the Project not involving an adjustment in the Contract Amount or Contract Time and not
inconsistent with the intent of the Construction Documents. Such changes shall be effected
in writing. The Documentation of changes shall be determined by the Construction Team,
included in the Project Manual and displayed monthly in the PMIS. Changes shall be
approved by the County and Architect/Engineer.

7.1.12 Emergencies: In any emergency affecting the safety of persons or property, the Construction

Manager shall act at his discretion, to prevent threatened damage, injury or loss. Any
increase in the GMP or extension of time claimed by the Construction Manager on account
of emergency work shall be determined as provided herein. Construction Manager shall
take immediate action to prevent injury to any person or damage to any property (including
the Work and any adjacent property) which otherwise might arise from an emergency event
at the Project Site. If conditions are such that it is safe to return to the Project site,
Construction Manager shall give Architect/Engineer written notice within 48 hours after
the occurrence of the emergency, if Construction Manager believes that any significant
changes in the Work or variations from the Contract Documents have been caused thereby.
If Architect/Engineer determines that a change in the Contract Documents is required
because of the action taken in response to an emergency, a Change Order shall be issued
to document the consequences of the changes or variations. If Construction Manager fails
to provide the 48 hour written notice noted above, Construction Manager shall be deemed
to have waived any right it otherwise may have had to seek and adjustment to the Contract
Amount or an extension to the Contract Time. Construction Manager is obligated to
promptly report in writing to County all accidents relating to the Work that result in any
personal injury or property damage.

ARTICLE 8
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8.1

PAYMENTS TO THE CONSTRUCTION MANAGER

Progress Payments for Construction Phase Services

8.1.1

Construction Manager’s monthly Applications for Payment shall be in a form, as shown in
Exhibit “F”, and shall contain such detail and backup as County reasonably may require.
Such detail and backup shall include documentation of actual payments made.

At the time it submits its GMP Proposal to County, Construction Manager shall submit to
County’s Representative and Architect/Engineer, for their review, a Schedule of Values
based upon the GMP Proposal. The Schedule of Values will be based on the major items
of work. The Schedule of Values will be structured so that the costs of the major items of
work can be allocated to the various elements of work. The Schedule of Values shall be
updated for the current month Change Orders and submitted each month to
Architect/Engineer along with a completed and notarized copy of the Application for
Payment form attached to the Agreement as Exhibit “F”.

If the payment is requested on the basis of materials and equipment not incorporated into
the Project, but delivered and suitably stored at the site or at an approved location off site,
the Application for Payment shall also be accompanied by a bill of sale, invoice or other
documentation warranting that County has received the materials and equipment free and
clear of all liens, charges, security interests and encumbrances, together with evidence that
the materials and equipment are covered by appropriate property insurance and other
arrangements to protect County’s interest therein, all of which shall be subject to County’s
satisfaction.

Construction Manager shall submit a notarized original of its monthly Application for
Payment to County’s Representative, or Architect/Engineer, as directed by the County’s
Representative, on a monthly basis, on or before the 25" of each month. The period
covered by each Application for Payment shall be one calendar month ending on the last
day of the month. Within seven calendar days after receipt of each Application for
Payment, Architect/Engineer shall submit to County’s Representative, a certification of the
Application for Payment in the amount recommended by Architect/Engineer as being due
and owing Construction Manager. Upon approval by County’s Representative, payment
shall be made to Construction Manager in accordance with the Florida Prompt Payment
Act Statute 218.735. As a condition to the application for the monthly partial pay
requisition, the Construction Manager agrees that all as-built information will be recorded
within 30 days after receipt of information that a change to the Construction Documents
has occurred.

8.1.5 The County shall withhold from each progress payment made to the Construction Manager

an amount equal to five percent (5%) of such payment as retainage, not to include amounts
contained within general conditions, Public Construction Bond, or amounts for self-
performed work. Such retained sums shall be accumulated and not released to the CM until
final payment is due except that retainage on portions of the work completed by
subcontractors may be reduced to zero percent (0%) thirty (30) days after completion of
said work, as agreed upon by the County. This Section 8.1.5 shall be subject to Section
218.735, Florida Statutes, or any amending or replacement statute.
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8.2

8.3

8.1.6 Monthly payments to Construction Manager shall in no way imply approval or acceptance
of Construction Manager’s work.

8.1.7  Each Application for Payment shall be accompanied by a Release and Affidavit showing
that all materials, labor, equipment and other bills associated with that portion of the Work
payment is being requested on have been paid in full through the previous month’s
Application for Payment. County shall not be required to make payment until and unless
these affidavits are furnished by Construction Manager. Further, if Construction Manager
is withholding any portion of a payment to any subcontractor for any labor, services, or
materials for which County has paid Construction Manager, Construction Manager agrees
to refund such money to County.

Payments Withheld

Architect/Engineer shall review each Application for Payment submitted by Construction Manager
and shall make recommendations to County’s Representative as to the proper amounts, if any,
which may be owed Construction Manager under the Application for Payment. Both
Architect/Engineer and County’s Representative shall have the right to refuse to certify or approve
for payment any amounts, or portions thereof, requested by Construction Manager in an
Application for Payment, and County’s Representative may withhold any payments otherwise due
Construction Manager under this Agreement, to the extent it is reasonably necessary, to protect
County from any expense, cost or loss attributable to: (a) defective or deficient Work not properly
remedied in accordance with the terms of the Contract Documents; (b) the filing or reasonable
evidence indicating the probable filing of third party claims against County attributable to the
negligence of Construction Manager; (¢) Construction Manager’s failure to make timely and proper
payments to all subcontractors and suppliers; (d) reasonable evidence that the remaining Work
cannot be completed for the unpaid Contract Amount balance; (e) reasonable evidence indicating
that the remaining Work cannot be completed within the remaining Contract Time; (f) Construction
Manager’s failure to satisfactorily prosecute the Work in accordance with the requirements of the
Contract Documents; or (g) any other material breach of the requirements of the Contract
Documents by Construction Manager. County shall have the right, but not the obligation, to take
any corrective action County deems appropriate to cure any of the above noted items, at the
Construction Manager’s expense, if Construction Manager has not started with a cure, to the
County’s reasonable satisfaction, of any of the above noted items within five working days after
Construction Manager’s receipt of written notice from County.

Final Payment.

County shall make final payment to Construction Manager provided the Work is finally accepted
by County in accordance with Article 2, Section 2.5.2, and provided that Construction Manager
first, and as an explicit condition precedent to the accrual of Construction Manager’s right to final
payment, shall have furnished County with a properly executed and notarized final release
(conditioned only upon receipt of final payment) in the form of the Release and Affidavit attached
to the Agreement as Exhibit “E” as well as a duly executed copy of the surety’s consent to final
payment and such other documentation that may be required by the Contract Documents or
County. Construction Manager’s acceptance of final payment shall constitute a full waiver of any
and all claims by Construction Manager against County arising out of this Contract or otherwise
relating to the Project, except those identified in writing by Construction Manager as unsettled in
the final Application for Payment. Neither the acceptance of the Work nor the payment by County
shall be deemed to be a waiver of County’s right to enforce any obligations of Construction
Manager hereunder or to the recovery of damages for defective Work not discovered by County’s
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9.1

Representative or Architect/Engineer at the time of final inspection. The Project will be considered
complete when all Work has been completed and accepted by the Board of County Commissioners.
The Construction Manager will then be released from further obligation except as set forth in
Section 2.6 Warranty.

ARTICLE 9

INSURANCE, WAIVER OF SUBROGATION, AND INDEMNITY

Construction Manager's Insurance:

9.1l

The Construction Manager shall not commence any construction work in connection with
this Agreement until he has obtained all of the following types of insurance and such
insurance has been approved by the County, nor shall the Construction Manager allow any
subcontractor to commence work on his subcontract until all similar insurance required of
the subcontractor has been so obtained and approved. All insurance policies shall be with
insurers qualified and doing business in Florida with an A.M. Best & Company rating of
“A VII” or better. The insurance company must have a current A.M. Best & Company
financial rating of Class VIII or higher. The insurance company must be duly licensed and
authorized by the Department of Insurance of the State of Florida to transact the appropriate
insurance business in the State of Florida. The insurance company must have been in such
insurance business continuously for not less than 5 years prior to the date of the execution
of this Agreement.

Worker's Compensation Insurance - The Construction Manager shall take out and maintain

during the life of this Agreement Worker's Compensation Insurance for all his employees
connected with the work of this Project and, in case any work is sublet, the Construction
Manager shall require the subcontractor similarly to provide Worker's Compensation
Insurance for all of the latter's employees unless such employees are covered by the
protection afforded by the Construction Manager. Such insurance shall comply with the
Florida Worker's Compensation Law. In case any class of employees engaged in hazardous
work under this contract at the site of the Project is not protected under the Worker's
Compensation statute, the Construction Manager shall provide adequate insurance,
satisfactory to the County, for the protection of employees not otherwise protected.
Employers’ liability shall be set at $1,000,000/1,000,000/1,000,000.

Construction Manager's Public Liability and Property Damage Insurance - The
Construction Manager shall take out and maintain during the life of this Agreement
Comprehensive General Liability and Comprehensive Automobile Liability Insurance as
shall protect him from claims for damage for personal injury, including accidental death,
as well as claims for property damages which may arise from operating under this
Agreement whether such operations are by himself or by anyone directly or indirectly
employed by him, and the amount of such insurance shall be minimum limits as follows:

9.1.3.1 Construction Manager's Comprehensive General, $1,000,000 Each ($2,000,000
aggregate) Liability Coverages, Bodily Injury Occurrence, & Property Damage
Combined Single Limit

9.1.3.2 Automobile Liability Coverages, $1,000,000 Each Bodily Injury & Property
Damage Occurrence, Combined Single Limit

9.1.3.3 Excess Liability, Umbrella Form $2,000,000 Each Occurrence, Combined Single

Limit
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9.1.3.4 Insurance clause for both BODILY INJURY AND PROPERTY DAMAGE shall
be amended to provide coverage on an occurrence basis. There shall not be an
EFIS Exclusion Endorsement on any general liability policy. The Products and
Completed operations portions of the General Liability shall extend for a period of
two years after the Final Acceptance of the Project by the County.

Subcontractor's Public Liability and Property Damage Insurance - The Construction
Manager shall require each of his subcontractors to procure and maintain during the life of
this subcontract, insurance of the type specified above or insure the activities of his
subcontractors in his policy, as specified above.

Intentionally omitted.

"XCU" (Explosion, Collapse, Underground Damage) - The Construction Manager's
Liability Policy shall provide "XCU" coverage for those classifications in which they are
excluded.

9.1.7 Broad Form Property Damage Coverage, Products & Completed Operations Coverages - The

Construction Manager's Liability Policy shall include Broad Form Property Damage
Coverage, Products and Completed Operations Coverages.

Contractual Liability Work Contracts - The Construction Manager's Liability Policy shall
include Contractual Liability Coverage designed to protect the Construction Manager for
contractual liabilities assumed by the Construction Manager in the performance of this
Agreement.

Certificate of Insurance - The County shall be furnished proof of coverage of Insurance as
follows:

9.1.9.1 Certificate of Insurance form will be furnished to the County. These shall be
completed and signed by an authorized Resident Agent. This Certificate shall be
dated and show: the name of the insured Construction Manager, the specific job
by name and job number, the name of the insurer, the number of the policy, its
effective date, and its termination date. Such Certificates of Insurance shall be
updated within five (5) business days of the expiration of or material change to any
insurance evidenced on the Certificate of Insurance.

9.1.9.2 Certificate of Insurance shall be in the form as approved by Insurance Standards
Office (ISO) and such Certificate shall clearly state all the coverages required in
this Section.

9.1.9.3 Polk County, a political subdivision of the State of Florida, is to be named as an
Additional Insured under all policies except for Worker’s Comp.

9.1.9.4 The insurance evidenced by the certificate shall be primary and non-contributory
to any other insurance of the certificate holder.

9.1.9.5 The Notice to Proceed will not be given until the Construction Manager has

obtained all the insurance and Bonds required by the Contract Documents and such
insurance has been approved by the County.
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9.2

93

9.1.10 The Construction Manager shall not be required to provide Builder’s Risk or Architects’
and Engineers’ Professional Liability Insurance unless specifically requested by the
County. The County has Builder’s Risk coverage and will provide the Construction
Manager with appropriate Certificate of Insurance upon request. The County’s Builder’s
Risk policy does not insure the Construction Manager’s tools, machinery or equipment that
is stored at the Project site. The Construction Manager should provide insurance in the
form of an equipment floater for the Construction Manager’s tools and equipment and the
County should be named as an additional insured on the Construction Manager’s policy
with an appropriate waiver of subrogation as to any claims the Construction Manager or
the Construction Manager’s insurer may have against the County arising from the storage
of the Construction Manager’s tools and equipment. The Construction Manager shall be
responsible for the first $5,000 of any claim against the County’s Builder’s Risk policy.

9.1.11 The Construction Manager shall not allow a subcontractor to work on the Project without
the subcontractor carrying its own Workers Compensation and Liability insurance or the
Construction Manager covering the subcontractor under its policies. This requirement is
the same for each succeeding sub-tier contractor. The Construction Manager shall provide
proof of such coverage to the County upon the County’s request.

Waiver of Subrogation:

9.2.1 The Construction Manager shall ensure all insurance policies it maintains in fulfillment of
its obligations under this Agreement shall contain a waiver of subrogation against the
County, its officials, employees, agents and consultants. Waiver of subrogation will apply
to the general liability and workers compensation policies. The County, a political
subdivision of the State of Florida, shall be named as an additional insured with respect to
liability arising from all Services and work performed under this Agreement for automotive
and general liability policies of insurance, and such policies should so state in the
Certificate of Insurance. The Construction Manager shall require similar waivers from all
subcontractors and their sub-subcontractors.

9.2.2  The Construction Manager hereby waives all rights against the County for loss or damage
to any equipment used in connection with the Project and covered by any property
insurance. The Construction Manager shall require similar waivers from all subcontractors
and their sub-subcontractors.

Indemnification of County

Construction Manager, to the maximum extent permitted by law, shall indemnify, defend (by
counsel reasonably acceptable to County) protect and hold the County, and its officers, employees
and agents harmless from and against any and all, claims, actions, causes of action, liabilities,
penalties, forfeitures, damages, losses, and expenses (including, without limitation, attorneys’ fees
costs and expenses incurred during negotiation, through litigation and all appeals therefrom)
whatsoever including, but not limited, to those pertaining to the death of or injury to any person, or
damage to any property, arising out of or resulting from (i) the failure of Construction Manager to
comply with applicable laws, rules or regulations, (ii) the breach by Construction Manager of its
obligations under this Agreement, (iii) any claim for trademark, patent or copyright infringement
arising out of the scope of Construction Manager’s performance or nonperformance of this
Agreement, or (iv) the negligent acts, errors or omissions, or intentional or willful misconduct, of
Construction Manager, its professional associates, subcontractors, agents, and employees;
provided, however, that Construction Manager shall not be obligated to defend or indemnify the

39



10.1

10.2

County with respect to any such claims or damages arising out of the County’s sole negligence.
The provisions of this Section shall include any claims for equitable relief or for damages
(compensatory or punitive) against the County, its agents, officials, and employees including
alleged injury to the business or any claimant and shall include any and all losses, damages, injuries,
settlements, judgments, decrees, awards, fines, penalties, claims, costs and expenses. Expenses as
used herein shall include, without limitation, the costs incurred by the County, its agents, officials
and employees in connection with investigating any claim or defending any action, and shall also
include reasonable attorneys’ fees, costs and expenses incurred by reason of the assertion of any
such claim against the County, its agents, officials or employees. The Construction Manager
expressly understands and agrees that any insurance protection required by this Agreement, or
otherwise provided by the Construction Manager, shall in no way limit the Construction Manager’s
responsibility to release, indemnify, keep and save harmless and defend the County as herein
provided. The intention of the parties is to apply and construe broadly in favor of the County the
foregoing provisions subject to the limitations, if any, set forth in the Florida Statutes. The
Construction Manager shall obtain an endorsement or other affirmative coverage from its insurance
policies required by this Agreement insuring the Construction Manager’s contractual obligations
under this Section. The obligations imposed by this Section shall survive the expiration or earlier
termination of this Agreement.

ARTICLE 10

TERMINATION OF THE AGREEMENT AND THE COUNTY'S RIGHT TO PERFORM

CONSTRUCTION MANAGER'S OBLIGATION

Termination by the Construction Manager:

If the Project is stopped for a period of thirty (30) days under an order of any court or other public
authority having jurisdiction or as a result of an act of government, such as a declaration of a
national emergency making materials unavailable, through no act or fault of the Construction
Manager, or if the Project should be stopped for a period of sixty (60) days by the Construction
Manager, for the County's failure to make payments thereon, then the Construction Manager may,
upon seven (7) days written notice to the County, request payment for all work executed, the
Construction Manager's fees earned to date, and for any proven loss sustained upon any materials,
equipment, tools, construction equipment, and machinery, including reasonable profit thereon and
termination expenses incurred by the Construction Manager.

County's Right to Perform Construction Manager's Obligations and Termination by County for
Cause:

10.2.1 If the Construction Manager fails to perform any of his obligations under this Agreement,
including any obligation he assumes to perform work with his own forces, the County may,
after seven (7) days written notice during which period the Construction Manager fails to
perform such obligation, make good such deficiencies. The GMP, or the actual cost of the
Project, whichever is less, shall be reduced by the cost to the County of making good such
deficiencies and the Construction Manager's Construction Phase Fee shall be reduced by
an amount required to manage the making good of such deficiencies.

10.2.2 The County may, without prejudice to any right or remedy and after giving the
Construction Manager and his surety, if any, seven (7) days written notice, during which
period Construction Manager fails to cure the violation, terminate the employment of the
Construction Manager and take possession of the site and of all materials, equipment, tools,
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10.2.3

construction equipment and machinery thereon owned by the Construction Manager, and
may finish the Project by whatever method he may deem expedient if: the Construction
Manager is adjudged bankrupt, or if he makes a general assignment for the benefit of his
creditors, or if a receiver is appointed on account of his insolvency, or if he persistently or
repeatedly refuses or fails, except in case for which extension of time is provided, to supply
enough properly skilled workmen or proper materials and fails to maintain an established
schedule (failure to maintain schedule shall be defined as any activity on the critical path
that falls 45 days or more behind schedule) which has been adopted by the Construction
Team, or if he fails to make prompt payment to subcontractors for materials or labor, or
persistently disregards laws, rules, ordinances, regulations, or orders of any public
authority having jurisdiction, or otherwise is guilty of a breach of a material provision of
the Agreement. In such case, the Construction Manager shall not be entitled to receive any
further payment until the Project is finished, nor shall he be relieved from his obligations
assumed under Article 6. Reasonable terminal expenses incurred by the County may be
deducted from any payments left owing the Construction Manager (excluding monies owed
the Construction Manager for subcontract work).

The County may terminate the employment of the Construction Manager and take
possession of the site and of all materials, equipment, tools, construction equipment and
machinery thereon, owned by the Construction Manager, and may finish the project by
whatever method he may deem expedient, without prejudice to any right or remedy and
after giving the Construction Manager and his surety, if any, seven (7) days written notice,
during which period Construction Manager fails to allow access to the County. In such
case, the Construction Manager shall not be entitled to receive any further payment until
the Project is finished nor shall he be relieved from his obligations assumed under Article
7. Reasonable termination expenses incurred by the County may be deducted from any
payments left owing the Construction Manager (excluding moneys owed to the
Construction Manager for subcontract work).

10.3  Termination by County Without Cause:

10.3.1

10.3.2

The County may, at any time, terminate this Agreement for the County's convenience and
without cause.

Upon receipt of written notice from the County of such termination for the County's
convenience, the Contractor shall:

10.3.2.1 Cease operations as directed by the County in the notice;

10.3.2.2 Take actions necessary, or that the County may direct, for the protection and
preservation of the Work; and

10.3.2.3 Terminate all existing subcontracts and purchase orders and not enter into further
subcontracts and purchase orders, except for Work directed to be performed
prior to the effective date of termination stated in the notice.

10.4  Incase of such termination for the County's convenience, the Contractor shall be entitled to receive
payment for Work executed, and costs incurred by reason of such termination, along with
reasonable fee, as defined in Article 6, overhead and profit on the Work performed.

ARTICLE 11
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12.1

12.2

12.3

ASSIGNMENT AND GOVERNING LAW

Neither the County nor the Construction Manager shall assign his interest in this Agreement
without the written consent of the other except as to the assignment of proceeds.

This Agreement shall be governed by the Laws of the State of Florida. Venue shall be as specified
in Section 13.2.3. The parties waive all rights to trial by jury.

ARTICLE 12

NOTICE OF CLAIM: WAIVER OF REMEDIES

The County's liability to the Construction Manager for any claims arising out of or related to the
subject matter of this contract, whether in contract or tort, including, but not limited to, claims for
extension of construction time, for payment by the County of the costs, damages or losses because
of changed conditions under which the work is to be performed, or for additional work, shall be
governed by the following provisions, subject to Section 13.4 herein:

12.1.1 All claims must be submitted as a Request for Change Order in the manner as provided
herein;

12.1.2 The Construction Manager must submit a Notice of Claim to County within 20 days of the
Construction Manager becoming aware of the occurrence, or the event, giving rise to the
claim; and

12.1.3 Within 10 days of submitting its Notice of Claim, the Construction Manager shall submit
to the County its Request for Change Order, which shall include a written statement of all
the details of the claim, including a description of the work affected.

The Construction Manager agrees that the County shall not be liable for any claim that the
Construction Manager fails to submit as a Request for Change Order as provided in this
paragraph to the extent that the County is prejudiced by the failure of the Construction
Manager to give notice.

After receipt of a Request for Change Order, the County, in consultation with the Engineer, shall
deliver to the Construction Manager its written determination of the claim.

For work the Construction Manager performs with its own forces, and in addition to the adjustments
provided for in Article 6, the Construction Manager's exclusive remedy for delays in performance
of the construction caused by events beyond its control, including delays claimed to be caused by
or attributable to the County or the Engineer, including claims based on breach of contract or
negligence, shall be a claim submitted in compliance with Article 12.1 above, for an extension of
the scheduled construction time. In the event of a change in such work, the Construction Manager's
claims for adjustments in the contract sum are limited exclusively to its actual costs for such
changes plus 5% for profit. The Construction Manager expressly agrees that the foregoing
constitutes its sole and exclusive remedy for delays and changes in such work, and eliminate any
other remedies for claim, for increase in the contract price, delays, changes in the work, damages,
losses or additional compensation.

ARTICLE 13
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13.1

13.2

13.3

MISCELLANEOUS

Harmony:

The Construction Manager is advised and hereby agrees that he will exert every reasonable and
diligent effort to assure that all labor employed by the Construction Manager and his Subcontractors
for work on the Project shall work in harmony with and be compatible with all other labor being
used by building and construction contractors now or hereafter on the site of the Project.

The Construction Manager further agrees that this provision will be included in all subcontracts of
the Subcontractors as well as the Construction Manager's own contract; provided, however, that
this provision shall not be interpreted or enforced so as to deny or abridge, on account of
membership or non-membership in any labor union or labor organization, the right of any person
to work as guaranteed by Article 1, Section 6 of the Florida Constitution.

Dispute Resolution:

13.2.1 All claims, disputes and other matters in question (hereinafter referred to as a
"Controversy") between the parties to this Agreement arising out of or relating to this
Agreement or the breach thereof shall be initially submitted to mediation if mutually
agreeable in accordance with the Construction Mediation Rules of the American
Arbitration Association ("AAA") or any other mutually agreeable mediation firm.

13.2.2 Should either the County or the Construction Manager feel it necessary and appropriate to
take any legal action to enforce any of the terms or conditions of this Agreement between
said parties, then each party shall be responsible for its own attorney's fees and costs
associated with such litigation.

13.2.3 Any litigation between the County and Construction Manager (which term for the purposes
of this subparagraph shall include the Construction Manager’s surety), whether arising out
of any claim as described in Article 12, or Controversy arising out of this Agreement or
any breach thereof, shall be brought, maintained and pursued only in the State of Florida’s
Tenth Judicial Circuit in and for Polk County, Florida or in the United States District Court,
Middle District of Florida, located in Hillsborough County, Florida. Construction Manager
consents and submits to the jurisdiction of such courts and agrees to accept service of
process from the State of Florida in any matter to be submitted to any such court.

Construction Manager's Project Records and County’s Auditing Rights

The Construction Manager's Project Records shall be maintained as prescribed hereinabove for the
minimum period required by State and Federal Law, and shall be made available to the County or
his authorized representative at mutually convenient times.

Construction Manager shall keep all records and supporting documentation which concern or relate
to the Work hereunder for a minimum of 3 years from the date of termination of this Agreement or
the date the Project is completed, whichever is later or such longer period of time as may be required
by law. Construction Manager shall require all of its subcontractors to likewise retain all of their
Project records and supporting documentation. County, and any duly authorized agents or
representatives of County, shall be provided access to all such records and supporting
documentation at any and all times during normal business hours upon request by County. Further,
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13.5

County, and any duly authorized agents or representatives of the County, including, without
limitation, the Department of Inspector General of the Clerk of the Circuit Court and County
Comptroller, shall have the right to audit, inspect and copy all of Construction Manager’s and any
subcontractor’s Project records and documentation as often as they deem necessary and
Construction Manager shall cooperate in any audit, inspection, or copying of the documents.

If at any time, the County, or its duly authorized agents or representatives, conducts such an audit
of Construction Manager’s records and documentation and finds that Construction Manager
overcharged County, Construction Manager shall pay to County the Overcharged Amount which
is defined as the total aggregate overcharged amount together with interest thereon (such interest
to be established at the rate of 12% annum). If the Audit Amount is equal to or greater than
$10,000.00, which is defined as the total aggregate of County’s reasonable audit costs incurred as
a result of its audit of Construction Manager, County may recover the Overcharged Amount and
the Audit Amount, as applicable, from any amount due or owing Construction Manager with regard
to the Project or under any other agreement between Construction Manager and County. If such
amounts owed Construction Manager are insufficient to cover the Overcharged Amount and Audit
Amount, as applicable, then Construction Manager hereby acknowledges and agrees that it shall
pay such remaining amounts to County within 30 business days of its receipt of County’s invoice
for such remaining amounts. In no event shall the Overcharged Amount or the Audit Amount be
deemed a reimbursable Cost of the Work.

This Article, including all access, inspection, copying, auditing, reimbursement and repayment
rights shall survive the termination of this Agreement.

LIMITATION OF LIABILITY

IN NO EVENT, SHALL THE COUNTY BE LIABLE TO THE CONSTRUCTION
MANAGER FOR INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL,
EXEMPLARY, OR PUNITIVE DAMAGES OF ANY KIND OR NATURE, INCLUDING
LOSS OF PROFIT, WHETHER FORESEEABLE OR NOT, ARISING OUT OF OR
RESULTING FROM THE NONPERFORMANCE OR BREACH OF THIS AGREEMENT
BY THE COUNTY WHETHER BASED IN CONTRACT, COMMON LAW, WARRANTY,
TORT, STRICT LIABILITY, CONTRIBUTION, INDEMNITY OR OTHERWISE.

Cleanup and Protections

Construction Manager agrees to keep the Project Site clean at all times of debris, rubbish and waste
materials arising out of the Work. If Construction Manager fails to keep the Project Site clean,
County has the right, after providing a 24 hour written notice, to perform any required clean up and
to backcharge the Construction Manager for the costs of such clean up. At the completion of the
Work, Construction Manager shall remove all debris, rubbish and waste materials from and about
the Project Site, as well as all tools, appliances, construction equipment and machinery and surface
materials, and shall leave the Project Site clean and ready for occupancy by County.

Any existing surface or subsurface improvements, including, but not limited to, pavements, curbs,
sidewalks, pipes, utilities, footings, structures, trees and shrubbery, not indicated in the Contract
Documents to be removed or altered, shall be protected by Construction Manager from damage
during the prosecution of the Work. Any such improvements so damaged shall be restored by
Construction Manager to condition at least equal to that existing at the time of Construction
Manager’s commencement of the Work.

44



13.6

13.7

13.8

13.9

13.10

13.11

13.12

Ownership of Documents

All analyses, reference data, bills, completed reports, or any other form of written instrument or
document created or resulting from the Construction Manager’s performance of the Services
pursuant to this Agreement shall become the property of the County after payment is made to the
Construction Manager for such instruments or documents.

No Contingent Fees

The Construction Manager warrants that it has not employed or retained any company or person,
other than a bona fide employee working solely for the Construction Manager to solicit or secure
this Agreement and that it has not paid or agreed to pay any person, company, corporation,
individual or firm, other than a bona fide employee working solely for the Construction Manager,
any fee, commission, percentage, gift, or other consideration contingent upon or resulting from
award of or making of the Agreement. For the breach or violation of this provision, the County
shall have the right to terminate the Agreement at its sole discretion, without liability and to deduct
from the Agreement price, or otherwise recover, the full amount of such fee, commission,
percentage, gift, or consideration.

Intentionally omitted.

Public Entity Crimes

The Contractor Manager declares and warrants that neither the Contractor Manager nor any of the
Contractor Manager’s affiliates, as that term is defined in Section 287.133, Florida Statutes, are
subject to the restrictions in Section 287.133, Florida Statutes, regarding the commission of a public
entity crime. If during the term of this Agreement, the Contractor Manager or any affiliate is
convicted of a public entity crime or is otherwise prohibited from performing work for or
transacting business with the County pursuant to Section 287.133, Florida Statutes, then the
Contractor Manager shall be in material default of this Agreement, and in such case, the County
shall have the rights and remedies as provided herein.

Non-Discrimination

The Construction Manager warrants and represents that all of its employees are treated equally
during employment without regard to race, color, religion, gender, age or national origin.

All Prior Agreements Superseded

This document incorporates and includes all prior negotiations, correspondence, conversations,
agreements or understandings applicable to the matters contained herein and the parties agree that
there are no commitments, agreements or understandings concerning the subject matter of this
Agreement that are not contained in this document or its designated exhibits. Accordingly, it is
agreed that no deviation from the terms hereof shall be predicated upon any prior representations
or agreements, whether oral or written. No modification, amendment or alteration in the terms or
conditions contained herein, unless otherwise stated herein, shall be effective unless agreed to and
executed in writing by both parties to this Agreement in a form acceptable to the County.

Independent Contractor
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Nothing stated in this Agreement is intended or should be construed in any manner as creating or
establishing a relationship of co-partners between the parties, or as constituting the Construction
Manager (including its officers, employees, and agents) as the agent, representative, or employee
of the County for any purpose, or in any manner, whatsoever. The Construction Manager is to be
and shall remain forever an independent contractor with respect to all Services performed under
this Agreement. The Construction Manager shall not pledge the County’s credit or make the
County a guarantor of payment or surety for any contract, debt, obligation, judgment, lien or any
form of indebtedness and the Construction Manager shall have no right to speak for or bind the
County in any manner.

13.13 Public Records Law

(a) The Construction Manager acknowledges the County’s obligations under Article I, Section
24, of the Florida Constitution and under Chapter 119, Florida Statutes, to release public records to members
of the public upon request and comply in the handling of the materials created under this Agreement. The
Construction Manager further acknowledges that the constitutional and statutory provisions control over
the terms of this Agreement. In association with its performance pursuant to this Agreement, the
Construction Manager shall not release or otherwise disclose the content of any documents or information
that is specifically exempt from disclosure pursuant to all applicable laws.

(b) Without in any manner limiting the generality of the foregoing, to the extent applicable,
the Construction Manager acknowledges its obligations to comply with Section 119.0701, Florida Statutes,
with regard to public records, and shall:

(1) keep and maintain public records required by the County to perform the services
required under this Agreement;

(2) upon request from the County’s Custodian of Public Records or his/her designee,
provide the County with a copy of the requested records or allow the records to be inspected or copied
within a reasonable time at a cost that does not exceed the cost provided in Chapter 119, Florida Statutes,
or as otherwise provided by law;

(3) ensure that public records that are exempt or confidential and exempt from public
records disclosure requirements are not disclosed except as authorized by law for the duration of the term
of this Agreement and following completion of this Agreement if the Construction Manager does not
transfer the records to the County; and

(4) upon completion of this Agreement, transfer, at no cost, to the County all public records
in possession of the Construction Manager or keep and maintain public records required by the County to
perform the service. If the Construction Manager transfers all public records to the County upon completion
of this Agreement, the Construction Manager shall destroy any duplicate public records that are exempt or
confidential and exempt from public records disclosure requirements. If the Construction Manager keeps
and maintains public records upon completion of this Agreement, the Construction Manager shall meet all
applicable requirements for retaining public records. All records stored electronically must be provided to
the County, upon request from the County’s Custodian of Public Records, in a format that is compatible
with the information technology systems of the County.

(c)IF THE CONSTRUCTION MANAGER HAS QUESTIONS
REGARDING THE APPLICATION OF CHAPTER 119, FLORIDA
STATUTES, TO THE CONSTRUCTION MANAGER’S DUTY TO PROVIDE
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PUBLIC RECORDS RELATING TO THIS AGREEMENT, CONTACT THE
COUNTY’S CUSTODIAN OF PUBLIC RECORDS AT:

RECORDS MANAGEMENT LIASON OFFICER

POLK COUNTY

330 WEST CHURCH ST.

BARTOW, FL 33830

TELEPHONE: (863) 534-7670

EMAIL: RMLO@POLKFL.GOV

13.14 Compliance with Laws and Regulations

In providing all Services pursuant to this Agreement, the Construction Manager shall abide by all
statutes, ordinances, rules, and regulations pertaining to or regulating the provisions of such Services,
including those now in effect and hereafter adopted. Any violation of said statutes, ordinances, rules, or
regulations shall constitute a material breach of this Agreement, and shall entitle the County to terminate
this Agreement immediately upon delivery of written notice of termination to the Construction Manager.

13.15 Governing Law and Venue

This Agreement shall be governed in all respects by the laws of the State of Florida and any
litigation with respect thereto shall be brought only in the courts of Polk County, Florida or in the United
States District Court, Middle District of Florida, located in Hillsborough County, Florida. Each party shall
be responsible for its own attorneys’ fees and other legal costs and expenses.

13.16 Notices

Whenever either party desires to give notice unto the other, it must be given by written notice,
delivered (i) in person, (ii) via registered or certified United States mail, postage prepaid with return receipt
requested, or (iii) via nationally recognized overnight delivery service, and addressed to the party for whom
it is intended at the place last specified by each party. The place for giving of notice shall remain such until
it is changed by written notice delivered in compliance with the provisions of this Section 13.16. For the
present, the parties designate the following as the respective places for giving of notice, to wit:

For County:

Polk County Procurement

330 West Church Street

Drawer AS05

Bartow, Florida 33830
Attention: Procurement Director

For Construction Manager:
Vogel Bros. Building Co.
5460 FEN OAK DR
Madison, WI 53718

Attn: Darren Vogel, PE

13.17 Severability
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13.18

The invalidity, illegality, or unenforceability of any provision of this Agreement, or the occurrence
of any event rendering any portion or provision of this Agreement void, shall in no way affect the
validity or enforceability of any other portion or provision of the Agreement; any void provision
shall be deemed severed from the Agreement and the balance of the Agreement shall be construed
and enforced as if the Agreement did not contain the particular portion or provision held to be void.
The parties further agree to reform the Agreement to replace any stricken provision with a valid
provision that comes as close as possible to the intent of the stricken provision. The provisions of
this section shall not prevent the entire Agreement from being void should a provision which is of
the essence of the Agreement be determined to be void.

Annual Appropriations

Construction Manager acknowledges that during any fiscal year the County shall not expend
money, incur any liability, or enter into any agreement which by its terms involves the expenditure
of money in excess of the amounts budgeted as available for expenditure during such fiscal year.
Accordingly, any agreement, verbal or written, the County may make in violation of this fiscal
limitation is null and void, and no money may be paid on such agreement. The County may enter
into agreements whose duration exceeds one year; however, any such agreement shall be executory
only for the value of the services to be rendered which the County agrees to pay as allocated in its
annual budget for each succeeding fiscal year. Accordingly, the County’s performance and
obligation to pay the Construction Manager under this Agreement is contingent upon annual
appropriations being made for that purpose.

13.19 Employment Eligibility Verification (E-VERIFY)

A. Unless otherwise defined herein, terms used in this Section which are defined in Section
448.095, Florida Statutes, as may be amended from time to time, shall have the meaning
ascribed in said statute.

B. Pursuant to Section 448.095(5), Florida Statutes, the contractor hereto, and any
subcontractor thereof, must register with and use the E-Verify system to verify the work
authorization status of all new employees of the contractor or subcontractor. The
contractor acknowledges and agrees that (i) the County and the contractor may not enter
into this Agreement, and the contractor may not enter into any subcontracts hereunder,
unless each party to this Agreement, and each party to any subcontracts hereunder,
registers with and uses the E-Verify system; and (ii) use of the U.S. Department of
Homeland Security’s E-Verify System and compliance with all other terms of this
Certification and Section 448.095, Fla. Stat., is an express condition of this Agreement,
and the County may treat a failure to comply as a material breach of this Agreement.

C. By entering into this Agreement, the contractor becomes obligated to comply with the
provisions of Section 448.095, Fla. Stat., "Employment Eligibility," as amended from
time to time. This includes but is not limited to utilization of the E-Verify System to
verify the work authorization status of all newly hired employees, and requiring all
subcontractors to provide an affidavit attesting that the subcontractor does not employ,
contract with, or subcontract with, an unauthorized alien. The contractor shall maintain a
copy of such affidavit for the duration of this Agreement. Failure to comply will lead to
termination of this Agreement, or if a subcontractor knowingly violates the statute or
Section 448.09(1), Fla. Stat., the subcontract must be terminated immediately. If this
Agreement is terminated pursuant to Section 448.095, Fla. Stat., such termination is not a
breach of contract and may not be considered as such. Any challenge to termination
under this provision must be filed in the Tenth Judicial Circuit Court of Florida no later
than 20 calendar days after the date of termination. If this Agreement is terminated for a
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violation of Section 448.095, Fla. Stat., by the contractor, the contractor may not be
awarded a public contract for a period of 1 year after the date of termination. The
contractor shall be liable for any additional costs incurred by the County as a result of the
termination of this Agreement. Nothing in this Section shall be construed to allow
intentional discrimination of any class protected by law.

13.20 Construction Manager Representations - The Construction Manager hereby represents and warrants

13.2]

the following to the County:

13.20.1 Construction Manager is a corporation that is duly organized and existing in good standing
under the laws of the State of Colorado with full right and authority to do business within
the State of Florida;

13.20.2 Construction Manager’s performance under this Agreement will not violate or breach any
contract or agreement to which the Construction Manager is a party or is otherwise bound,
and will not violate any governmental statute, ordinance, rule, or regulation;

13.20.3 Construction Manager has the full right and authority to enter into this Agreement and to
perform its obligations in accordance with its terms;

13.20.4 Construction Manager now has and will continue to maintain all licenses and approvals
required for conducting its business, and that it will at all times conduct its business
activities in a reputable manner;

13.20.5 Construction Manager has no obligation or indebtedness that would impair its ability to
fulfill the terms of this Agreement;

13.20.6 Construction Manager has the personnel and experience necessary to perform all Services
in a professional and workmanlike manner;

13.20.7 Construction Manager shall exercise the same degree of care, skill, and diligence in the
performance of the Services as provided by a professional of like experience, knowledge
and resources, under similar circumstances;

13.20.8 Construction Manager shall, at no additional cost to the County, re-perform those Services
which fail to satisfy the foregoing standard of care or which otherwise fail to meet the
requirements of this Agreement;

13.20.9 Each individual executing this Agreement on behalf of the Construction Manager is
authorized to do so.

Waiver

A waiver by either County or Construction Manager of any breach of this Agreement shall not be
binding upon the waiving party unless such waiver is in writing. In the event of a written waiver,
such a waiver shall not affect the waiving party’s rights with respect to any other or further breach
of this Agreement. The making or acceptance of a payment by either party with the knowledge of
the other party’s existing default or breach of the Agreement shall not waive such default or breach,
or any subsequent default or breach of this Agreement, and shall not be construed as doing so.

13.22  Scrutinized Companies and Business Operations Certification; Termination.
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A. Certification(s).

(1) By its execution of this Agreement, the Construction Manager hereby certifies to the County
that the Construction Manager is not on the Scrutinized Companies that Boycott Israel List,
created pursuant to Section 215.4725, Florida Statutes, nor is the Construction Manager
engaged in a boycott of Israel, nor was the Construction Manager on such List or engaged in
such a boycott at the time it submitted its bid, proposal, quote, or other form of offer, as
applicable, to the County with respect to this Agreement.

(i1) Additionally, if the value of the goods or services acquired under this Agreement are greater
than or equal to One Million Dollars ($1,000,000), then the Construction Manager further
certifies to the County as follows:

(a) the Construction Manager is not on the Scrutinized Companies with Activities
in Sudan List, created pursuant to Section 215.473, Florida Statutes; and

(b) the Construction Manager is not on the Scrutinized Companies with Activities
in the Iran Petroleum Energy Sector List, created pursuant to Section 215.473,
Florida Statutes; and

(c) the Construction Manager is not engaged in business operations (as that term is
defined in Florida Statutes, Section 287.135) in Cuba or Syria; and

(d) the Construction Manager was not on any of the Lists referenced in this
subsection A(ii), nor engaged in business operations in Cuba or Syria when it
submitted its proposal to the County concerning the subject of this Agreement.

(i11) The Construction Manager hereby acknowledges that it is fully aware of the penalties that
may be imposed upon the Construction Manager for submitting a false certification to the
County regarding the foregoing matters.

B. Termination. In addition to any other termination rights stated herein, the County may
immediately terminate this Agreement upon the occurrence of any of the following events:

(i) The Construction Manager is found to have submitted a false certification to the
County with respect to any of the matters set forth in subsection A(i) above, or the
Construction Manager is found to have been placed on the Scrutinized Companies that
Boyecott Israel List or is engaged in a boycott of Israel.

(i1) The Construction Manager is found to have submitted a false certification to the County
with respect to any of the matters set forth in subsection A(ii) above, or the Construction
Manager is found to have been placed on the Scrutinized Companies with Activities in Sudan
List, or the Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List, or
has been engaged in business operations in Cuba or Syria, and the value of the goods or services
acquired under this Agreement are greater than or equal to One Million Dollars ($1,000,000).

13.23 Unauthorized Alien(s)

The Consultant shall not employ or utilize unauthorized aliens in the performance of the Services
provided pursuant to this Agreement. The County shall consider the employment or utilization of
unauthorized aliens a violation of Section 274A(e) of the Immigration and Naturalization Act (8
U.S.C. 1324a) and a cause for the County’s unilateral termination of this Agreement. When
delivering executed counterparts of this Agreement to the County, the Consultant shall also deliver

a completed and executed counterpart of the attached “AFFIDAVIT CERTIFICATION
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14.1

IMMIGRATION LAWS” form.

ARTICLE 14

DIRECT MATERIALS ACQUISITION AND SALES TAX EXEMPT PURCHASE

PROCEDURES FOR PUBLIC PROJECTS

Direct Materials Acquisition by County - Supply Bonds:

14.1.1

14.1.2

14.1.3

14.1.4

14.1.5

14.1.6

14.1.7

Each Subcontractor shall include Florida State Tax and other applicable Sales Taxes for
all material, supplies and equipment included in the Subcontractor's bid.

The County may, if not prohibited by Law, exercise a right to purchase directly various
construction materials, supplies and equipment that may be part of the Subcontract. Any
materials purchased by the County shall be referred to as "County Purchased Materials"
and the responsibilities of both the County and the Construction Manager relating to such
County Purchased Materials shall be governed by the terms and conditions of the "Sales
Tax Exempt Purchasing Procedures for Public Projects", which shall take precedence
over other conditions and terms of this Agreement where inconsistencies or conflicts
exist.

The County will issue its own Purchase Orders directly to the vendor. The County's
Purchase Order shall contain or be accompanied by the County's Certificate of
Entitlement and must include the County's name, address, and exemption number. The
materials shall be purchased from the vendors and suppliers selected by the Construction
Manager, for prices negotiated by the Construction Manager or Subcontractor. The
Construction Manager will provide all the necessary information for preparation of the
purchase orders by the County and will coordinate the purchase of the materials in a
timely manner so as not to negatively impact on the performance of the construction
activity of the project.

The Subcontract amount shall be reduced by the net, undiscounted amount of these
purchase orders, plus all sales taxes. Issuance of the purchase orders by the County shall
not relieve the Subcontractor or the Construction Manager of any of their responsibilities
regarding material purchases, or installation, with the exception of the payments for the
material so purchased. The Construction Manager and the Subcontractor shall remain,
with respect to materials, supplies and equipment, fully responsible for coordination,
correct quantities ordered, submittals, protection, storage, scheduling, shipping, security,
expediting, receiving, installation, cleaning, and the management of all applicable
warranties.

Notwithstanding the transfer of County Purchased Materials by the County to the
Subcontractor's possession, the County shall retain title to any and all County Purchased
Materials.

The Contractor shall maintain products liability insurance, which shall include County
Purchased Materials, as required for the normal practice of general contracting.

The material supplier may be required to provide a supply bond in the amount of 100%

of the purchase order price. The bond shall be from a qualified surety company
authorized to do business in the State of Florida and acceptable to the County and the
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14.2

14.1.8

Construction Manager. The premium cost for this supply bond shall be included in the
sub-contractor’s cost. Verifying that a designated material supplier can furnish a supply
bond (if required) will be the responsibility of the Subcontractor. County reserves the
right to waive the requirement of providing a supply bond at the discretion of County.

If the State of Florida assesses any Sales Tax penalties and/or interest against the
Construction Manager or any of its Subcontractors or Material Suppliers relating to the
direct acquisition of materials and/or equipment by County as authorized by this
paragraph, such taxes, penalties, interest and/or any legal and administrative fees
expended by the Construction Manager as a direct result of any action or assessment
made by the State of Florida, shall be reimbursed by County to the Construction Manager
in a prompt and reasonable manner and shall not be considered a Project Cost.

Sales Tax Exempt Purchasing Procedures for Public Projects:

14.2.1

14.2.2

14.2.3

14.2.4

14.2.5

14.2.6

The Subcontractor has included Florida State Sales and other applicable taxes in his bid
for material, supplies and equipment. The County, being exempt from sales tax, reserves
the right to make direct purchases of various construction equipment, materials or
supplies included in the Subcontractor's bid and/or contract, substantially in accordance
with the form of Purchase Order attached herewith.

Any equipment, materials or supplies directly purchased by the County that are included
in the Subcontractor's contract shall be referred to as County Purchased Materials and
the responsibilities of both the County/Public Entity and the Subcontractor relating to
such County Purchased Materials shall be governed by the terms and conditions of these
procedures.

Material suppliers shall be selected by the Subcontractor awarded the subcontract.

The Subcontractor has included the price for all construction materials plus applicable
taxes in their bid. County purchasing of construction materials, if selected, will be
administered on a deductive Change Order basis, the Subcontract amount shall be
reduced by the net undiscounted amount of these Purchase Orders, plus all sales tax.

The Subcontractor shall provide the Construction Manager a list of all intended suppliers,
vendors, and material men for consideration as County Purchased Materials. This list
shall be submitted at the same time as the preliminary schedule of values and the Project
schedule. The Subcontractor shall submit a description of the materials to be supplied,
estimated quantities and prices.

Upon request from Construction Manager, and in a timely manner, the Subcontractor
shall prepare a standard Purchase Order Requisition Form in a form acceptable to the
County and the Construction Manager, to specifically identify the materials, which
County has, at its sole option, elected to purchase directly. The Purchase Order
Requisition Form shall include:

the name, address, telephone number and contact person for the material supplier
manufacturer or brand, model or specification number of the item

quantity needed as estimated by Subcontractor

the price quoted by the supplier for the materials identified therein, including freight
any sales tax associated with such quote

SESRel-T-S
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14.2.7

14.2.8

14.2.9

14.2.10

14.2.11

F. delivery dates as established by Subcontractor

Subcontractor shall include reference to any terms and conditions, which have been
negotiated with the vendors; i.e., warranties, retainage, etc. The Purchase Order
Requisition Forms are to be submitted to the County's designated representative no less
than seven (7) days prior to the need for ordering such County Purchased Materials, in
order to provide sufficient time for County review and approval and to assure that such
Directly Purchased Materials may be directly purchased by County and delivered to the
Project site without any delay to the Project.

After receipt of the Purchase Order Requisition Form, the County’s Representative shall
prepare Purchase Orders for equipment, materials or supplies which the County chooses
to purchase directly. Pursuant to the Purchase Order, the vendor will provide the required
quantities of material at the price established in the vendor's quote to the Subcontractor,
less any sales tax associated with such price. Promptly upon receipt of each Purchase
Order, Subcontractor shall verify the terms and conditions of the Purchase Order prior to
its issuance to supplier and in a manner to assure proper and timely delivery of items.
The County's Procurement Director or their designated representative shall be the
approving authority for the County on Purchase Orders in conjunction with County
Purchased Materials. The Purchase Order shall require that the supplier provide the
required shipping and handling insurance. The Purchase Order shall also require the
delivery of the County Purchased Materials on the delivery date provided by the
Subcontractor in the Purchase Order Requisition Form and shall indicate F.O.B. jobsite.
The County's Purchase Orders shall contain or be accompanied by the County's
Certificate of Entitlement and must include the County's name, address, and exemption
number.

In conjunction with the execution of the Purchase Orders by the suppliers, the
Subcontractor shall execute and deliver to the County, through the Construction
Manager, one or more deductive Change Orders, referencing the full value of all
County-Purchased materials to be provided by each supplier from whom the County
elected to purchase material directly, plus all sales tax savings associated with such
materials in the Subcontractor's bid to the Construction Manager.

All shop drawings and submittals shall be made by the Subcontractor in accordance with
the Project Specifications.

Subcontractor shall be fully responsible for all matters relating to the receipt of materials
furnished by the County in accordance with these Procedures, including, but not limited
to, verifying correct quantities, verifying documentation of orders in a timely manner,
coordinating purchases, providing and obtaining all warranties and guarantees required
by the Contract Documents, inspection and acceptance of the goods at the time of
delivery, and loss or damage to equipment and materials following acceptance of items
by the County due to the negligence of the Subcontractor. The Subcontractor shall
coordinate delivery schedules, sequence of delivery, loading orientation, and other
arrangements normally required by the Subcontractor for the particular materials
furnished. The Subcontractor shall provide all services required for the unloading,
handling and storage of materials through installation. The Subcontractor agrees to
indemnify and hold harmless the County from any and all claims of whatever nature
resulting from non-payment of goods to suppliers arising from the actions or directions
of Subcontractor.
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14.2.12

14.2.13

14.2.14

14.2.15

14.2.16

As County Purchased Materials are delivered to the jobsite, the Subcontractor and the
Construction Manager, as County's Representative, shall visually inspect all shipments
from the suppliers, and approve the vendor's invoice for material delivered. The
Subcontractor shall assure that each delivery of County Purchased Material is
accompanied by documentation adequate to identify the Purchase Order against which
the purchase is made. This documentation may consist of a delivery ticket and an invoice
from the supplier conforming to the Purchase Order, together with such additional
information as the County or Construction Manager may require. The Construction
Manager, as County’s Representative, shall verify in writing to the County the accuracy
of the delivery ticket. The Subcontractor will then forward the invoice to the County
through the Construction Manager for payment. The invoice shall be thereupon
furnished to the County for processing and payment in the manner as all other County
invoices are processed. The County shall have the right to assign County personnel to
verify and audit the accuracy of all County Purchased Material documents.

The Subcontractor shall ensure that County Purchased Materials conform to the
Specifications and determine, prior to incorporation into the Work, if such materials are
patently defective, whether such materials are identical to the materials ordered and
match the description on the bill of lading. If the Subcontractor discovers defective or
nonconformities in the County Purchased Material upon such visual inspection, the
Subcontractor shall not utilize such nonconforming or defective materials in the Work
and instead shall promptly notify the Vendor of the defective or non-conforming
condition in order to pursue repair or replacement of those materials without any undue
delay or interruption to the Project. Additionally, the Subcontractor shall notify the
County, through the Construction Manager, of such occurrence. If the Subcontractor
fails to perform such inspection and otherwise incorporates County Purchased Materials,
the condition of which it either knew or should have known by performance of an
inspection, the Subcontractor shall be responsible for all damages to the County resulting
from the Subcontractor's incorporation of such materials into the Project, including
liquidated or delay damages. In the event that materials furnished are found to be
defective, or nonconforming, the Subcontractor shall promptly take action to remedy the
defect or nonconformance so as not to delay the work.

The Subcontractor shall maintain records of all County Purchased Materials it
incorporates into the Work from the stock of County Purchased Materials in its
possession. The Subcontractor shall account monthly to the County, through the
Construction Manager, for any County Purchased Materials delivered into the
Subcontractor's possession, including portions of all such materials, which have been
incorporated into the Work.

The Subcontractor shall be responsible for obtaining and managing all warranties and
guarantees for all materials and products as required by the Contract Documents. All
repairs, maintenance or damage repair calls shall be forwarded to the Subcontractor for
resolution with the appropriate supplier or vendor.

Notwithstanding the transfer of County Purchased Materials by the County to the

Subcontractor's possession, the County shall retain title to any and all County Purchased
Materials.
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14.2.17

14.2.18

14219

14.2.20

14.2.21

14.2.22

The transfer of possession of County-Purchased Materials from the County to the
Subcontractor shall constitute a bailment for mutual benefit of the County and the
Subcontractor. The County shall be considered the bailor and the Subcontractor the
bailee of the County Purchased Materials. County Purchased Materials shall be
considered returned to the County for purposes of its bailment at such time as they are
incorporated into the Project or consumed in the process of completing the Project. The
Bailee shall have the duty to safeguard, store and protect all County Purchased Materials.

The County shall purchase and maintain insurance pursuant to the requirements set forth
in the County and Construction Manager Agreement which shall be sufficient to protect
against any loss of or damage to County Purchased equipment, materials or supplies.
Such insurance shall cover the full value of any County Purchased Materials not yet
incorporated into the Project from the time the County first takes title.

The County shall in no way be liable for interruption or delay in the Project, for any
defects or other problems with the Project, or for any extra costs or time resulting from
delay in the delivery of, or defects in, County Purchased Materials.

On a monthly basis, the Subcontractor shall be required to review invoices submitted by
all suppliers of County Purchased Materials delivered to the Project site during that
month and either concur or object to the County's issuance of payment to the suppliers,
based upon the Subcontractor's records of materials delivered to the site and any defects
in such materials.

In order to arrange for the prompt payment to the supplier, the Subcontractor shall
provide to the County, through the Construction Manager, a list indicating the acceptance
of the goods or materials in accordance with the established monthly Payment Request
Schedule. The list shall include a copy of the applicable Purchase Order, invoices,
delivery tickets, written acceptance of the delivered items, and such other documentation
as may be reasonably required by the County. Upon receipt and verification of the
appropriate documentation, the County shall prepare a check drawn to the supplier based
upon the receipt of data provided. This check will be released, delivered and remitted
directly to the supplier. The Subcontractor agrees to assist the County to immediately
obtain partial or final release of lien waivers as appropriate.

At the end of the Project, any refund for surplus materials returned to suppliers, plus
applicable sales tax savings amount, shall be credited with an additive Change Order to
the Subcontractor's agreement with the Construction Manager. Salvage materials shall
be the property of the County and stored or removed from the site by the Subcontractor
at the County's direction.
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15:.1

ARTICLE 15
INCORPORATION OF EXHIBITS

The following Exhibits, attached hereto, are hereby fully incorporated herein by this
specific reference as if fully set forth in the body of this Agreement:

Exhibit “A” - RFP 25-688 and Construction Manager’s Proposal
Exhibit “B” - Pre-Construction Services Addendum

Exhibit “C” - GMP Addendum

Exhibit “D” - Certificate of Substantial Completion

Exhibit “E” - Release and Affidavit

Exhibit “F” - Application for Payment Form

Exhibit “G” - Final Payment Request Checklist / Certificate of Final Completion
Exhibit “H” - Change Order

Exhibit “I” - Allowance Authorization Release

Exhibit “J” - Schedule of Reimbursables

Exhibit “K” - Hourly Rate Schedule

Exhibit “L” - Affidavit Certification Immigration Laws

Exhibit “M” - Public Construction Bond

Exhibit “N” - Buy-Out Allowance Authorization Release

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the Effective Date.

POLK COUNTY, a political subdivision of the

State of Florida
ATTEST:
STACY M. BUTTERFIELD, Clerk
By: By:
Deputy Clerk Martha Santiago, Ed. D., Chair

Board of County Commissioners
Date Signed by Chairman:

APPROVED AS TO LEGAL FORM AND SUFFICIENCY:

gt/ /W/V{ll/ 7/7/>0212

County Attorney’s Office Date

ATTEST: Vogel Bros. Building Co.,
a Wisconsin Corporation

o fth Do

Kathleen Rucker Print Name: Darren Vogel

Printed Name

Title: Vice President

“,.UHHM-,“.

Date: __ D{-25-202 (p
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Affidavit Regarding the Use of Coercion for Labor or Services

In compliance with Section 787.06(13), Florida Statutes, this attestation must be completed by an
officer or representative of a nongovernmental entity that is executing, renewing, or extending a

contract with Polk County, a political subdivision of the State of Florida.

The undersigned, on behalf of the entity listed below (the “Nongovernmental Entity™), hereby

attests under penalty of perjury as follows:
1. [ am over the age of 18 and [ have personal knowledge of the matters set forth herein.
2. [ currently serve as an officer or representative of the Nongovernmental Entity.

The Nongovernmental Entity does not use coercion for labor or services, as those

(OS]

underlined terms are defined in Section 787.06, Florida Statutes.

4. This declaration is made pursuant to Section 92.525, Fla. Stat. and Section 787.06, Fla.
Stat. I understand that making a false statement in this declaration may subject me to

criminal penalties.

Under penalties of perjury, [ _ Darren Vogel, Vice President (Signatory Name

and Title), declare that [ have read the foregoing Affidavit Regarding the Use of Coercion for

Labor and Services and that the facts stated in it are true.

Further Affiant sayeth naught.

Vogel Bros. Building Co.
NONGOVERNMENTALAGENCY

,’//

(/‘WVV \ //’”
(o~
SIGNATURE

Darren Vogel

PRINT NAME

Vice President S sTEPHANIE TWITCHELL
* *  Commission # HH

TITLE - < n # HH 506440

Expires November 29, 2028
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Stephanie Twitchell

My Commission Expires 11/29/2028
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Foreign Profit Corporation
VOGEL BROS. BUILDING CO.

Filing Information

Document Number 847155
FEIEIN Number 39-0679620
Date Filed 10/08/1980
State Wi

Status ACTIVE
Principal Address

5460 FEN OAK DR
MADISON, WI 53718

Changed: 06/28/2018
Mailing Address

P O BOX 7696
MADISON, Wi 53707

Changed: 01/11/2010
Registered Agent Name & Address
Wagner, Diana Leigh

4223 S Pipkin Rd

LAKELAND, FL 33811

Name Changed: 01/06/2017

Address Changed: 01/09/2024
Officer/Director Detail
Name & Address

Title Director

VOGEL, DAVID L

2144 WILLIAMS
STOUGHTON, WI 53589
Title Secretary/Treasurer & CFO
Ballweg, Eric J

910 JAMES CT
WAUNAKEE, WI 53597
Title President & CEO
VOGEL, PETER C

1135 COUNTY ROAD BB
DEERFIELD, WI 53531
Title Vice President - FL
Vogel, Darren F

6511 Forestwood Dr W
Lakeland, FL 33811

Title Asst. Secretary - FL
Wagner, Diana Leigh

2638 Highlands Vue Ct
Lakeland, FL 33812

https://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirytype=EntityName&directionType=Initial&searchNameOrder=VOGELB. .. 112
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Title Director

Vogel, Lori
1135 CTH HWY BB
Deerfield, WI 53531

Title Director

Thomsen, Jay
722 Cabot Ln
Madison, W1 53711

Title Director

Schultz, Matt
503 Haskin Dr
Pardeeville, WI 53954

Annual Reports

Report Year Filed Date
2024 01/09/2024
2025 01/15/2025
2026 01/09/2026

Document Images
01/09/2026 — ANNUAL REPORT

01/18/2018 — ANNUAL REPORT
01/06/2017 — ANNUAL REPOR
1) 6 — ANNU, EPO
01/12/2015 — ANNUAL REPORT
06!/ =AM E|
01/07/2014 — ANNUAL REPOR
01/15) = UAL REPO

04/06/2005 — ANNUAL REPORT
04/06/2004 — ANNUAL REPOR'
03/07/2003 — ANNUAL REPOR'
03/06/2002 — ANNUAL REPOR'
03/22/2001 — ANNUAL REPOR’
03/06/2000 — ANNUAL REPOR
03/09/1999 — U, PORT
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